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AGENT. 


$50. Frme.—Of Company or Insured.—Authority to Waive 
Policy Stipulation Regarding Other Insurance.—An agent author- 
ized to issue policies of insurance may, after such a policy is is- 
sued, bind the insurer by an agreement that the assured may 
procure further insurance in other companies, contrary to the 
conditions of the policy. In pursuance of a custom among the 
insurance agents in a city, X, one of such agents, to whom an 
application for insurance had been made, (without specification 
of the companies in which it should be placed,) by agreement 
with Y, another of such agents, procured the risk to be taken in 
two companies of which Y was, and X was not, the authorized 
agent. X delivered the policies, countersigned by Y, to the as- 
sured, and collected and delivered to Y,the premiums, which 
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were divided between X and Y. The assured did not know of 
anything that occurred between X and Y, or that X was not 
authorized to act as agent of said two companies. X knew when 
the application was made that the applicant intended to procure 
further insurance elsewhere. and after he delivered the two poli- 
cies he assented to such further insurance, contrary to a condi- 
tion in those policies, and without the knowledge of the compan- 
ies or of Y. Held, that under section 1977, Rev. St., X must be 
regarded as an agent “to all intents and purposes,” of the two 
companies whose policies he delivered,and they are bound by his 
waiver of the condition against further assurance. 

Miner vs. Ins. Co., 27 Wis., 693; Roberts vs. Ins. Co., 41 Wis., 321; 
Gans vs. Ins. Co., 43 Wis., 108 ; Amer. Ins. Co. vs. Gallatin, 48 Wis., 36. 

The object of section 1977, Rev. St., is to change the rule of 
law that the insured must, at his peril, know whether the person 
with whom he is dealing as an agent has the power he assumes 
to exercise, and to make an insurance company responsible for 
the acts of the person who assumes to represent and act for it, in 
soliciting insurance, issuing policies, etc. 

Schaner vs. Hekla F. Ins. Co. 


Rep’d Jour’l, p. 306. 
ALIENATION. 


$51. Fire.—Change of Interest—The condition of the policy 
_¢ insurance upon a dwelling-house was that it would be void if 
there was any sale, transfer, or change of title, without the con- 
sent of the insurer. ‘Lhe insured, without such consent, sold, 
and, by deed of general warianty, conveyed the land on 
which the property insured was situated, and, in part considera- 
tion therefor, took from the purchaser a bond, acknowledged un- 
der the deeds act, convenanting to permit the insured to use and 
occupy the dwelling house as his own during his natural life. 
Held, that this avoided the policy. 

Ayers vs. Hartford Ins. Co., 17 Iowa, 176; Springtield Ins.Co. vs. Brown, 
1 Ins. Law Journal, 57; Avul vs. Hampton Ins. Co., 13 Gray, 431 ; Spring- 
field Ins. Co. vs. Allen, 43 N. Y., 389 ; Abbott vs. Hampden Ins. Co., 30 
Maine, 414; Home Mutual Ins. Co. vs. Houslein, 60 Ill., 521; Hoxie vs. 
Providence Mut. Ins. Co., 6 R. I., 517; Bilson vs. Manuf’g Ins. Co., 7 A. 
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L. R., 661; Perry vs. Lorillard F. Ins. Co., 61 N. Y.,—; McIntire vs. Nor- 
wich F. Ins. Co., 102 Mass., 230. Distinguishing Hitchcock vs. N. W.Ins. 
Co., 26 N. Y., 68 ; Savage vs. Howard Ins. Co., 52 N. Y., 502; Byers vs. 
Ins. Co., 35 Ohio St., 606. 

Farmers’ Ins. Co. vs. Archer. 


Rep'd Jour’l, p. 370. Outro 8. C. 


§ 52. Fme—A Part Forfeits Policy When. — Insurable 
Interest.—The policy provided that it should be void if 
the property should be “sold or conveyed in whole or in part.” 
The insured conveyed by warranty deed to D., who immediately, 
and as part of the same transaction,reconveyed to wife of insured. 
Held, that the insured having exchanged an absolute for a life 
estate, there was a conveyance of part within the meaning of the 
policy. 

Edmunds vs. Mutual State Ins. Co., 1 Allen, 311; Orell vs. Hampden 
Ins. Co., 18 Gray, 433; Loring vs. Manufacturers’ Ins. Co., 8 Gray, 28 ; 
Smith vs. Union Ins. Co., 120 Mass., 90 ; Foote vs. Hartford Ins. Co., 119 
Mass., 260 ; Savage vs. Howard Ins. Co., 52 N. Y., 502 ; Abbot vs. Hamp- 
den Ins. Co., 30 Me., 44. Distinguishing Curry vs. Conn. Ins. Co., 10 
Pick., 535. 

Oakes vs. Mfr’s Ins. Co. 


Rep’d Jour’l, p. 346. qMass. 8. J. G. 


§53. Fire.—Sale to Mortgagee to Whom Loss was Payable.— 
The policy was payable to mortgagee. The property was after- 
wards conveyed to the mortgagee by deed absolute in form, con- 
tuining no mention of the mortgage nor declaration of trust. The 
mortgagee claimed that he had orally agreed after sale of the 
property to account tothe insured for the balance. Held, that 
there had been a sale within the meaning of the policy. 


Falls vs. Conway Ins. Co., 7 Allen, 46; Trull vs. Skinner, 17 Pick., 
213. 


Duiley vs. Westchester F’. Ins. Co. 
Rep’d Jour’l, p. 383. 


ARBITRATION. 


§54. Fime.—LHffect of Mistake-—Where the insured consent- 
ed to an arbitration through a statement by the agent made by 
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mistake that the policy required it, and the insured could have 
corrected the error by examining the policy, he is bound by the 
arbitration. 
Wheeler vs. Watertown F. Ins. Co. 
Rep’d Jour’l, p. 354. 


INSOLVENCY. 


§55. Lire.—Agreement to Scale Policies not Binding on Those 
not Joining.—The insolvency of an insurance company, and the 
agreement of a large part of its policy-holders to scale down the 
amount of their policies, is no defense as to any part of the 
amount due by the terms of his policy to one who has not agreed 
to scale the same ; and an answer setting up such facts as a de- 
fense is frivolous. 

Cotrill vs. Cramer, 40 Wis., 555; Talman vs. Hanrahan, 44 Wis., 133; 
Harriman vs. Harriman, 12 Gray, 341; Curran vs. Rummell, 118 Miss., 
482; Ryan vs. Ward, 48 N. Y., 204. 

Lerdall vs. Charter Oak Life Ins. Co. 

Rep’d Jour’, p. 341. 


MORTGAGEE. 


§56. Fire—Recovery for Premiums Paid on Foreclosure.— 
By the terms of a mortgage the mortgagors were bound to keep 
the property insured against fire to a certain amount and assign 
the policy to the mortgagee ; and, in case of their failure to do 
so, the mortgagee was authorized to insure to that amount, and 
the premiums paid were to become part of the mortgage debt. 
On foreclosure of the mortgage, judgment for the amount of the 
mortgage debt, with the costs and disbursements, was entered 
against the parties personally liable under chapter 143 of 1877 : 
but no provision was inserted therein authorizing the sheriff to 
pay, out of the proceeds of the sale, any sums which the mort- 
gagee might be compelled to pay thereafter to keep the property 
so insured. During the year allowed by the statute for redemp- 
tion before sale, the mortgagee paid premiums to keep up the in- 
surance, on the mortgagor’s default in that respect. The land 
having then been sold for the exact amount specified in the judg- 
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ment, the court on proof made, entered a further judgment or or- 
der for the amount so paid by the mortgagee for insurance,against 
the parties personally liable for the mortgage debt, and awarded 
execution therefor. Held, that there was no authority for such 
order or judgment. 

N. W. Mut Life Ins. Co. vs. Drown, et al. 

Rep’d Jour’l, p. 377. 


NON-FORFEITURE. 


$57. Lirr.—WMass. Non-forfeiture Law Applies to Foreign 
Companies.—Construction of Policy.—By the provisions of the 
Massachusetts statute of 1872, the non-forfeiture provisions of the 
statute of 1861 were extended to foreign life companies doing 
business in that State. By doing business in the State on the 
terms prescribed by the statute in other respects, the company 
agreed to be subject to these provisions also, and all contracts 
thereafter made with residents of the State must be construed 
with the statutes in view, no matter where the place of contract. 
The policy of a company of another State doing business in Mas- 
sachusetts under the statute of 1872, issued to a resident of 
Massachusetts, is subject to the non forfeiture law of Massa- 
chusetts. 


Morris vs. Penn. Ins. Co., 120 Mass., 503. Cases of Desmazes vs. Mut. 
Ben. Ins. Co., 7 Ins. Law Journal, 926, and Whitcomb vs. Phoenix Ins.Co., 
8 Ins. Law Journal, 624, excepted to. 


Holmes vs. Charter Oak Life Ins. Co. 
Rep’d Jour’l, p. 348. 


OTHER INSURANCE. 


$58. Frre.—Separate Interest.— Void -Policy.—A_ policy taken 
out by a stranger on a separate interest in the property is not 
other insurance. Where such policy is void through misstate- 
ments, it would not work a forfeiture even if on the same inter- 
est. 

City Five Cents Savings B’k vs. Penn. Ins. Co., 122 Mass., 165 ; Jackson 


vs. Massachusetts Ins, Co., 23 Pick., 418 ; Thomas vs. Builders Ins, Co., 
119 Mass., 121. 


Wheeler vs. Watertown F. Ins. Co. 
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POLICY. 


§59. Frre—Construction.— W hat is Grain.—The policy in- 
sured among other things, “ grain in stacks and grainary on 
farm.” The property destroyed was 150 bushels of unthreshed 
flax in stock, which was raised solely for the seed and not for the 
fibre. Held, that while it may be doubtful as a matter of ab- 
stract law whether or not in all cases flax seed is grain, and in 
such case the question is for the jury here, the intention of the 
parties was to include the flax seed in the term grain. 

Decatur B’k vs. St. Louis B’k, 21 Wall., 294; State vs. Williams,2 Strob- 
hart, 474 ; Holland vs. State, 34 Ga. 

Hewitt vs. Watertown F. Ins. Co. 

Rep’d Jour’l, p. 375. Iowa 8, C. 


§ 60. InLanp.—Construction of—Safely Moored.—Privilege ‘to 
Laghter.— Notice to Broker —Waiver.—A printed clause in the pol- 
icy warranted the boat to be safely moored between specified 
dates in a place satisfactory to the company. Following this 
was a written clause giving privilege to lighter in New York har- 
bor. This was not availed of, but the boat was laid up without 
notice to the company, but with notice to the broker who pro- 
cured the insurance, and received a commission on tlhe same 
from the company, but without authority to act as its agent. 
Held, that notice to the broker was not notice to the company. 
He was the agent of the insured, and his declarations to the con- 
trary to the insured did not affect the case. 


Mellen vs. Hamilton Ins. Co., 17 N. Y., 609. 


Held, that the privilege to lighter, if not availed of, did not ex- 
cuse notice to the company. Held, that the failure to notify the 
company was a breach of the warranty which avoided the policy. 
Held, that, a denial of liability, hastily based on other grounds, 
when not accompanied by an intention to abandon the real 
grounds, was not a waiver of the latter. 


Brink vs. Hanover Ins. Co., 80 N. Y., 108, distinguished. 


The policy provided that acts of the insurers in preserving the 
property should not be considered as affirming or denying liabil- 
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ity. Held, that directions regarding storing the property saved 
was not a waiver of the defense. 

Devens vs, Merch. & Traders’ Ins. Co. 

Rep'd Jour’l, p. 133. 


PRACTICE. 


§61. Fire.—Non-suiti—A compulsory non-suit should not be 
granted where the evidence, on the most favorable construction 
for the plaintiff that can be given it, will not justify a verdict in 
his favor. 


Imhoff vs. Ry., 22 Wis., 682 ; Sutton vs. Wauwatosa, 29 Wis., 21, 
Schener vs. Hekla F. Ins. Co. 


PREMIUM. 


$62. Lire.—Non-payment of Forfeits Right to Paid-up :Pol- 
icy.—Injunction Against Company Will not Excuse.—The policy 
provided that, in case of default in payment of premium, the in- 
sured might obtain a proportionate paid-up policy, but to this 
end it was incumbent on him to apply and return the policy to 
the company within sixty days. The company was temporarily 
enjoined from doing business, pending an inquiry into its insol- 
vency, and the insured was advised by the agent to await the re- 
sult of the litigation before paying the premium which was due. 
The insured died before the injunction was removed, having made 
no application for a paid-up policy. Held, that the injunction did 
not affect the duty of insured to comply with the policy terms, 
and failing to make application within the sixty days, his admin- 
istratrix was not entitled to claim for the first time a paid-up pol- 
icy after his death. The election should have been made during 
the life of insured. 


In re Albert Life Ass. Co., Law Rep., 9 Eq. Cas. 704, distinguished. 
Universal Life Ins. Co. vs. Whitehead. 
Rep’d Jour’l, p. 337. Miss, 8. C. 
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§ 63. Fire.— Payment by Agent Valid.—Payment of premium 
by the agent giving credit to the insured, with the consent of the 
latter, is a valid payment, under which it will be inferred that the 
policy in the hands of the agent is held for the insured. 

White vs. Conn. Ins. Co., 120 Mass., 330; Case of Markey vs. Mut. Ben. 
Life Ins. Co., 126 Mass., 158, distinguished. 

Wheeler vs. Watertown F. Ins. Co. 


REPRESENTATIONS. 


§ 64. Fire.— Warranties — Mass. Statute.— Representations 
in the application which are made warranties by the terms of the 
policy, will not become such unless stated in the policy, as re- 


quired by Mass. St., 1864, c. 196. 


Taylor vs. Aitna Ins. Co., 120 Mass,, 254, and cases cited. 
Wheeler vs. Watertown F. Ins. Co. 


RISK. 


§65. Fime—lIncrease of in Violation of the Policy Provision 
Works a Forfeiture.—Naphtha.— Renewal.—The policy insured 
“ furniture, fixtures and tools used by insured in his business as 
renovator of furniture, clothing and carpets, and on the improve- 
ments to the building put in .by him ;” also, “ The assured has 
permission to use naphtha in his business, but fire or lights are 
not permitted in the building, except a small stove in office.” 
The policy further stipulated that it should be void if the risk 
were increased. A second stove was subsequently introduced for 
heating naphtha, which, according to uncontradicted testimony 
materially increased the risk. Held, that the prohibition was 
plain, and the plaintiff could not claim the right to use a second 
stove as incidental to his business. Held, that while the violation 
would not of itself avoid the policy in the absence of an express 
stipulation to that effect or of any increase of risk, the fact that 
there was such increase of risk worked a forfeiture, and a finding 
for the plaintiff must have been against the evidence. Held, 
that a provision in the policy for a renewal at the end of the 
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term, adding that in case of any increase of risk not made known 
at the time of renewal, the policy and renewal should be void, 
was simply intended to extend the stipulation to the renewal,and 
did not continue the policy in force, notwithstanding an increase 
of risk. 

Daniels vs. Eq. F. Ins. Co. 

Rep'd Jour’l, p. 


TAXATION. 


§66.  Fire.—Alabama Retaliatory Law Unconstitutional._— 
The code of Alabama requires all insurance companies not incor- 
porated under the laws of that State to pay to the State a license 
tax of $100, for privilege of doing business in the State. The 
State of Mississippi requires all insurance companies not incor- 
porated under the laws of that State, to pay to the State a li- 
cense tax of $1,000 to be in lieu of all other taxes or licenses. 
Counties and cities are prohibited from exacting any tax or li- 
cense. The code of Alabama further requires that: ‘“ When- 
ever the existing or future laws of any State of the United States 
shall require of insurance companies, incorporated by or organ- 
ized under the laws of the State, or of the agents thereof, any de- 
posit of securities in such State for the protection of policy-hol- 
ders or otherwise, or any payment of taxes, fines, penalties, certi- 
ficates of authorities, license fees or otherwise greater than the 
amount required for similar purposes from similar companies of 
other States, by the then existing laws of this State, then, in 
every such case, all companies ofsuch States establishing or hav- 
ing heretofore established an agency or agencies in this State,are 
required to make the same deposit for a like purposes with the 
treasurer of this State, for taxes, fines, penalties, license fees, or 
otherwise, an amount equal to the amount of such charges and 
payments imposed by the laws of such State, upon the companies 
of this State, and the agents thereof.” The City of Mobile by 
municipal ordinance required agents of insurance companies of 
other States to pay a license tax of $10. In a suit against Clark 
and Murrell, agents for a Mississippi company at Mobile, by the 
City of Mobile to recover the license tax of $10, they answered 
that they had paid the license tax of $1,000 to the State of Ala- 
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bama under the above section, which was in full, and that the 
city could not make a further exaction. Held, that payment of 
the license tax of $1,000 afforded no protection ; the retaliatory 
law under which it was paid is unconstitutional and void, being 
in conflict with provisions of the constitution requiring uniformity 
of taxation. 

Mayor of Mobile vs. Stonewall Ins. Co., 53 Ala., 570 ; Mayor, etc., ete., 
vs. Dargan, 45 Ala., 318; City of Davenport vs. R. R. Co., 38 Iowa, 
633. 

Held, that this retaliatory law confides to a foreign jurisdic- 
tion that legislative discretion which the General Assembly of 
Alabama are constitutionally bound to exercise themselves, and 
which they cannot delegate or commit to another, and is there- 
fore unconstitutional and ‘void. 

Cooley’s Const. Lim., 117 ; Thorne vs. Cramer, 15 Barb., 112 ; State vs. 
Ware, 33 Iowa, 34 (S. C. Amer. Rept., 113 ;) Barte vs. Himrod, 8 N. Y., 
483, 

Clark & Murrell vs. Port of Mobile. 

Rep'd Jour’l, p. 357. 


VACANT. 


$67. Fire.— Construction of Policy.— Return of Unearned 
Premium.—A continuing warranty in a policy of insurance, the 
breach of which (whether injurious to the insurer or not) avoids 
the policy, being in the nature of a forfeiture, must be construed 
as strongly against the insurer, and as favorably for the insured, 
as its terms will reasonably permit. 

Lowe vs. Hyde, 39 Wis., 335 ; Lyman vs. Babcock, id., 503 ; Morse vs. 
Ins. Co., 30 Wis., 534, 540 ; Appleton Iron Co. vs. B. A. Ass. Co., 46 Wis., 
23, 32; Ins. Co. vs. Wright, 1 Wall., 468 ; Western Ins. Co. vs. Oropper, 
32 Pa., St., 351; Hoffman vs. Ins. Co., 32 N. Y., 414; Clinton vs. Ins. Co., 
45 N. Y., 454, 464; Livingston vs. Stickles, 7 Hill, 255 ; Cullen vs. Spring- 
field Ins. Co., 2Sum., 43, 44; Breasted vs. Farmers’ Loan & Trust Co, 4 
Seld., 305 ; Yeaton vs. Fry, 5 Cranch, 341 ; Nat. Bank vs. Ins. Co., 5 Otto, 
(U. S.,) 678 ; Smith vs. Ins. Co., 32 N. Y., 399; Boon vs. Adtna Ins. Co., 
40 Conn., 586; Schunek vs. G. W. & W. F., 44 Wis., 365. 

A fire insurance policy declares that if the premises shall be- 
come vacant “ without immediate notice to the company, and in- 
dorsement made on the policy,” the contract of insurance shall 
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become void. It then provides that the insurance “ may also be 
terminated at any time at the option of the company, by giving a 
written notice to that effect to the insured,” and that “in such 
case the assured shall be entitled to claim a ratable proportion of 
the premium,” etc. Held, that the indorsement here mentioned 
cannot be construed to be an indorsement of the corsent of the 
company to a continuance of the insurance during such vacancy, 
but merely of the fact that notice of the vacancy has been given. 
Held, that where such a notice has been promptly given, if the 
company would relieve itself from further liability on the policy, 
it must notify the insured of its option to do so, and return the 
unearned part of the premium. The want of such notice from 
the insurer to the assured is not waived or cured by knowledge 
on the part of the assured that the insurer’s agents had general 
instructions not to carry policies in such cases. 
Wakefield vs. Orient Ins. Co. 
Rep’d Jour’l, p. 249. Wis. 8. C. 


$68. Fme.— Authority of Agent.—The policy provided that 
in case of vacancy without the written consent of the company 
first obtained it should be void. Held, that the agent who issued 
the policy, and had authority also to make surveys, consent to 
assignments and attend to all other duties and business of the 
company, was authorized to’ give the required consent, and the 
fact that it was not indorsed by him until after the vacancy was 
of no consequence. 

Wheeler vs. Watertown F. Ins. Co. 


WIFE’S POLICY. 


§69. Lirz.— Lapse and Substitution. — Assignment Without 
Consent of Wife.—Rights of Assignee in Good Faith.—A life in- 
surance policy for the benefit of the wife was allowed to lapse 
without her consent, but with the consent of the company, and a 
new policy was substituted in its place, payable to the husband's 
representatives, which he forthwith assigned for his debts, and 
which was afterwards re-assigned to a bank which received it in 
good faith, but the original assignee knew the facts. The com- 
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pany consented to both assignments. Held, that the policy was 
the separate property of the wife, which the husband had no 
right to dispose of. No opportunity was given to the wife to re- 
vive as stipulated by the policy, and the new policy was as to 
her but a continuance of the old. The wife subsequently de- 
manded its restoration, but made no tender of premium. Held, 
that the company was estopped by its own act from alleging her 
neglect at that time to tender premiums on a policy already de- 
clared forfeited. Held, that the wife was entitled, after the death 
of insured, to recover the amount of the policy, less premiums 
and interest paid by the assignees. Held, that the policy, though 
not negotiable, was assignable, and while the bank could acquire 
no greater rights than the assignor bad, the company was estop- 
ped by its knowledge from setting up this defense, and was lia- 
ble to the bank as a holder in good faith. 

Bliss on Life Ins., 540 Ct. Seq., 88 Conn. Rep., 294; 71 N. Y., 261; 36 
Conn., 182, N. Y., 312. 

Pilcher vs. N. Y. Life Ins. Co., et al. 

Kep’d Jour’, p. 147. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


UNITED STATES CIRCUIT COURT. 
DISTRICT OF OREGON. 


Decemser Term, 1880. 


NORTHWESTERN MUTUAL LIFE INS. a 


vs. 


ELLIOTT.* ) 


Where money has been paid upon a void policy of life insurance, upon false 
representations as to the death of insured, it may be recovered back, either 
in assumpsit or in an action in damages counting upon the fraud. 


The prohibition by a State that a foreign corporation shall not do business in 
the State, except upon complying with the provisions of a statute thereof, 
doee not prevent the corporation from suing in the Federal courts of the 
State. 


A life policy of insurance was issued from the office of plaintiff in 
Milwaukee, Wisconsin, on the life of Moses Elliott, in Portland, Ore- 
gon, for his own benefit and forwarded to the local agent in Port- 

*From Reporter. 
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land for delivery. The policy contained a clause to the effect that 
it was not to be binding upon the company until countersigned and 
delivered there and the premium paid. The policy was assigned to 
the father of assured ; and upon his representation that the assured 
had died, it was paid to said assignee. This action was brought to 
recover back the money, on the ground that the assured was not 
dead, and that the money had been paid over by reason of the false 
and fraudulent representation of the defendant. The defendant 
avers by his answer, that the policy was void, because the company 
was a foreign corporation and had not complied with the statute of 
Oregon, (Or. Laws, 617, October 24, 1864,) requiring such corpora- 
tions to appoint an attorney resident here, upon whom process can 
be made ; the answer also avers the death of said assured as repre- 
sented to the company. 


EK. E. Saarruck anp J. Moretanp, for Plaintiff. 
A. C. Grsss anp E. Bineuam, for Defendant. 


Deapy, J. 

Generally speaking, the validity of a contract is to be decided by 
the law of the place where it is made, and if valid or void there, it is 
valid or void everywhere. The few exceptions to this rule need not 
be mentioned in the application of it to this case. Story on Confl. 
Laws, § 242 (1,) et seg.; Cooley on Const. Lim., 286 ; Cox vs. U. S., 6 
Pet., 203 ; Hyde vs. Goodnow, 3 N. Y., 269 ; Jn re Clifford, 2 Sawy., 
428. Where, then, was this contract made ; in Wisconsin or Ore- 
gon? The answer to this question involves the inquiry, Where did 
the final act take place which made the transaction a contract bind- 
ing upon the parties? The premium was paid to the agent of the 
plaintiff at Portland, who then and there countersigned and deliv- 
ered the policy. This was the consummation and completion of the 
contract. But, to put this beyond a doubt, the policy itself 
declares that it shall not be binding on the company until these acts 
are performed. And, until it was binding upon the company, it was 
not binding on the applicant ; in short, it was not yet a contract, but 
only a proposition. Pomeroy vs. Ins. Co., 40 Ill, 400 ; Thwing vs. 
Ins. Co., 111 Mass., 109 ; Wood on Fire Ins., 189 and note 2 ; Har- 
die vs. Ins. Co, 26 La. Ann., 242 ; Ins. Co vs. Kennedy, 6 Bush, 450. 

Admitting that the contract of insurance in this case was made in 
Oregon, and is therefore illegal and void, the piaintiff contends that 
it is entitled to the relief sought upon the ground that the defendant 
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Jeremiah, obtained money from it to which he was not entitled, by 
means of the false and fraudulent representations concerning the 
death of Moses Elliott. In answer to this proposition, the defend- 
ant insists that this suit, if not brought directly upon the illegal con- 
tract of insurance, is brought upon an implied one, to the effect that 
the defendant would return the money thus obtained from the plain- 
tiff ; and that such implied contract arises immediatly out of and is 
connected with the original illegal one, and is therefore illegal itself, 
citing McCausland vs. Ralston, 12 Nev., 195 ; McBlair vs. Gibbes, 
17 How., 233 ; Armstrong vs. Toler, 11 Wheat., 258 ; Dillon vs. Al- 
len, 46 Iowa, 299. But it is a mistake to suppose this suit is brought 
upon a contract actually made or attempted to be made by the par- 
ties, and within the purview or operation of the prohibition of the 
statute, or at all. On the contrary, it is a suit brought to recover 
money obtained by the defendant from the plaintiff, not upon the 
void contract of insurance, but the fraud of the defendant. True, 
the plaintiff might at common law, upon the facts, have maintained 
assumpsit for money had and received by the defendant to the 
plaintiff's use, and the law in the interest of justice, and by way of 
promoting the remedy, which was in form ex eomtraciu, would have 
implied a promise on the part of the defendant to pay. But this 
would not have been a contract arising out of the void and illegal 
one, nor in any respect an affirmance of its validity, but only an im- 
plication or fiction of law that npon the facts—the plaintiff being en- 
titled ea @quo et bono to recover the money which the defendant had 
wrongly obtained from it—he promised to repay the same. The 
case of Cutts vs. Phalen, 2 How., 376, is directly in point and decisive 
of the one at bar upon this question. [His honor then considered 
the case.] Assuming, as this defense admits, that this money was 
obtained from the plaintiff as alleged in the bill, the trust or contract 
which the law raises or implies between the parties is not founded 
on the illegal contract of insurance, but on the obligation of the de- 
fendant to refund the money which he obtained from the plaintiff by 
falsehood and fraud, by the assertion and representation of a death 
which never took place. To state such a case is to decide it also. 
Indeed, it appears to me that if the defendant had robbed the agent 
of the plaintiff in this State of this money on the highway, he might 
with as good grace defend an action to recover the stolen property 
on the ground that the plaintiff was not authorized to do business in 
this State, as in the present case. Although the defendant was not 
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authorized to do an insurance business in this State, this fact did not 
license the defendant to rob or defraud it under pretence of doing 
such business with it. 

The answer also makes the objection that the plaintiff is not capa- 
ble of suing in this State, because as alleged, it has not yet properly 
complied with the laws of this State authorizing it to do business 
here. But without stopping to consider whether this objection 
should not have been taken by plea in abatement, or what is the ef- 
fect of the proof upon the point, it is sufficient to say that the plain- 
tiff, being a citizen of Wisconsin, may sue in this court, whether it is 
authorized to do business in the State or not. The State cannot de- 
prive a citizen of another State of the right to sue in the national 
court, nor has it attempted to do so. The “business” which a for- 
eign insurance company is prohibited from doing in this State, be- 
fore complying with its laws, is the business of insurance, and not the 
bringing or maintaining a suit in this court. 

Decree for plaintiff. 





1881. | Universal Life Ins. Co vs. Whitehead, Adm’x. 337 


SUPREME COURT OF MISSISSIPPI: 


Ocroser Term, 1880. 


Appeal from Chancery Court of Hinds County. 


UNIVERSAL LIFE INS CO., Appellant, 
vs. 


IRENE WHITEHEAD, Avpm’x, Appellee.* 


The policy provided that, in case of default in payment of premium, the in- 
sured might obtain a proportionate paid-up policy,.but to this end it was 
incumbent on him to apply and return the policy to the company within 
sixty days. The company was temporarily enjoined from doing business, 
pending an inquiry into its insolvency, and the insured was advised by the 
agent to await the result of the litigation before paying his premium which 
was due. The insured died before the finjunction was removed, having 
made no application for a paid-up policy. 

Held, That the injunction did not affect the duty of insured to comply with 
the policy terms, and failing to make application within the sixty days, his 
administratrix was not entitled to claim for the first time a paid-up 
policy after his death. The election should have been made during the 
life of insured. 


Statement of the Case. 


On the 2d of September, 1873, in Warren County, Mississippi, P. 
F. Whitehead procured a policy on his life in the Universal Life 
Ins. Co. of New York for $3,000. 

The premiums were due quarterly, and were paid to June 2, 1877, 
continuing the policy in force until September 2, 1877. 

Soon after the cash payment, the Attorney-General of New York, 
under a statute of that State, filed in the Supreme Court thereof an 

* Decision filed Nov. 1, 1880. To appear in 58 Miss. 
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information against the company, alleging its insolvency, and asking 
for an order of dissolution, &c. Upon this an order was made by 
said Court, August 23, 1877, enjoining the company from exercising 
any of its corporate powers, and from paying out or transferring any 
of its effects, except salaries of employees then due, and from col- 
lecting any demands, except interest, agents’ balances, and premi- 
ums, until the court should otherwise order. 

This order remained in force until October 29, 1878, when the 
company resumed business. 

At the maturity of the premium, September 2, 1877, Whitehead 
offered to pay, but the agent of the company advised him to await 
the result of the litigation to ascertain whether the company would 
resume business. 

In the policy it was stipulated that, in case of default in any pay- 
ment, after three annual premiums had been paid, said policy might 
be exchanged for a paid-up policy of the same amount as the original 
for a term to be fixed according to a table given in the policy. By 
this table, Whitehead, having paid four full years, would have been 
entitled to a paid-up policy of $3,000 for two years and 292 days, 
from September 2, 1877. But to entitle him to such exchange, it 
was incumbent on him, within sixty days after the default, to trans- 
mit to the company the original policy, duly receipted. This was not 
done. 

Whitehead died in September, 1878. Notice was promptly given 
to the company, and payment of the policy demanded, which was re- 
fused. 

On the 6th of December, 1878, a paid-up term policy was also de- 
manded, and this was refused. 

The administratrix of Whitehead’s estate filed this bill against the 
company, seeking to obtain a paid-up policy, and to enforce its 
payment. A demurrer to the bill being overruled, defendant ap- 
pealed. 


J. H. Watson, Holly Springs, Miss., for Appellant. 
Prrrman, Prrrman & Smiru, Vicksburg, Miss., fur Appellee. 


CAMPBELL, J. 
The assured had an option to pay the stipulated premiums, and 
thereby continue the policy in force, or to make default in payment, 
and abandon the policy, or to obtain a paid-up term policy, as pro- 
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vided for, but in order to entitle himself to a paid-up term policy, he 
was required, within sixty days after default in payment of the pre- 
mium, to deliver the original policy duly receipted to the company. 
This was a condition precedent, upon the performance of which a 
right was to accrue to the assured to have a new policy on his life 
for a prescribed time. The fact that the company was enjoined from 
the performance of corporate acts except as stated in the order for 
injunction, and was thus temporarily disabled to issue a paid-up 
term policy to the assured, if he had within sixty days after his de- 
fault in payment delivered the policy duly receipted to the company, 
did not change the terms on which alone he was entitled to a paid- 
up term policy. The right to such a policy did not depend on any 
act or omission of the company, but on something to be done by the 
assured. It was at his option to secure a right by certain acts, and 
although the company may not have responded to his demand, his 
right would have been made clear by the concurrence of those acts 
by which it was to arise. Although the company was enjoined from 
issuing a paid-up term policy, the assured was not hindered from do- 
ing what would have entitled him to such policy, and which could 
have been enforced, if he had entitled himself to it. The doctrine 
that the obligation to perform some act in order to entitle a party to 
recover against the other party to a contract is excused by the fact 
that such other party is disabled to do what he has undertaken to 
do is not applicable here. The question presented by this case is, 
whether the temporary and transient interference by injunction with 
the regular exercise of its corporate powers by the insurance com- 
pany entitled the assured to demand a new policy upon conditions 
different from those stipulated in the policy. The assured was re- 
quired to do something which he alone could do, without which he 
had no right. The obligation of the company was to spring from 
the doing of the thing stipulated to be done by the assured. The 
temporary incapacity of the company to issue a paid-up term policy, 
if it had been called for, did not entitle the assured to pretermit 
what he was required to do to create liability against the company, 
and subsequently to call for a recognition of the right he had lost 
by his own delay. He should have performed the conditions im- 
posed on him, and his right would have been clear. Had he sent the 
policy duly receipted to the company within sixty days after default 
in payment of the premium, it cannot be affirmed that a paid-up 
term policy would not have been issued. The injunction might have 
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been so modified as to allow the company to issue such policy. It is 
so manifestly proper that it should have been, that it may be as- 
sumed that it would have been, and that the assured would have re- 
ceived the paid-up term policy to which he would have been entitled, 
if, within sixty days after default in payment, he had delivered the 
policy duly receipted to the company. If not, his right, and the lia- 
bility of the company, would still have been clear. The restraint of 
the company proved to be temporary. The assured had no right 
to assume that it would be perpetual. The hindrance to the per- 
formance of corporate acts by the company was not its own act, or 
by its procurement. It had not disabled itself from issuing a paid- 
up term policy. It had not sought the injunction, although it had so 
acted as to subject itself to it. This case is obviously distinguisha- 
ble from Jn re Albert Life Assurance Company, Law Reports, 9 Eq. 
Cases, 703, relied on by counsel for the appellee. In that case the 
assured had to perform a condition the performance of which enti- 
tled him to certain benefits, and before the day arrived on which he 
was to perform the condition, “the company rendered it absolutely 
impossible, by their own act, for him to perform that condition.” 
Because, by its own act, the company had determined the contract for 
all practical purposes, it was held that non-payment of the premium 
due after that act did not affect the claim of the policy-holder. In 
the case at bar the contract was determined by the policy-holder by 
his failure to pay the premium, and by his failure to do what was 
necessary to entitle him to a paid-up term policy, and the company 
was not absolutely incapacitated to comply with what would have 
been its obligation if the assured had done what was necessary on 
his part. He was at least bound to signify his election to take a 
paid-up term policy, and could not refuse to pay the premium be- 
cause of the embarrassment of the company, fail to signify his option 
to have a paid-up term policy, and long afterwards obtain what he 
thought it not worth his while to claim in accordance with the terms 
of the policy. Affirmative action on his part within the prescribed 
time was essential to counteract the effect of his default in payment 
of the premium, and evince his purpose not to abandon the pol- 
icy. It is evident that the policy was abandoned by the assured, 
and that the claim for a paid-up term policy is an after-thought. 
It is not maintainable. Besides, it is clearly implied in the stipula- 
tion of the policy as to a paid-up term policy, that the option to 
obtain it should be exercised by the assured, and not by the 
representative after his death. The new policy was to be on his 
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life. The election to take a paid-up term policy should have been 
made and indicated during the life to be insured. 

Decree overruling demurrer reversed, and demurrer sustained, 
and bill dismissed. 


SUPREME COURT OF WISCONSIN. 


Appeal from Circuit Court, Dane County. 


LERDALL 
vs, 
CHARTER OAK LIFE INS. CO.* 


The insolvency of an insurance company, and the agreement of a large part of 
its policy-holders to scale down the amount of their policies, is no defense 
as toany part of the amount due by the terms of his policy to one who has 
not agreed to scale the same ; and an answer setting up such facts as a de- 
fense is frivolous. 

Under our present statute, by which a party whose pleading is held to be friv- 
olous may still be allowed to plead over, a more stringent rule than that 
hitherto followed in this State should be adopted in the future in determin- 
ing the frivolousness of pleadings. 


This is an action to recover the amount appearing due by. the 
terms of an endowment policy of insurance issued by the appellant 
to the respondent, June 3, 1867. The answer by way of counter 
claim alleged, in effect, the act of incorporation by the legislature of 
Connecticut, containing a clause authorizing its alteration, amend- 
ment, or repeal ; that in 1875, it was enacted that if at any time the 
assets of any company were less than its liabilities, the insurance 
commissioner might notify the company to cease issuing new policies 
or the payment of dividends to stock or policy-holders, and, by a 
petition to a court or judge, wind up its affairs. June 14, 1877, the 
appellant’s assets being less than its liabilities, the commissioner 


* Opinion filed March 2, 1881, Syllabus by State Reporter. 
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presented his petition to wind up the affairs of the company, but 
the petition was withdrawn, and August 1, 1877, the management 
of the company was changed by the election of a new board of di- 
rectors, who were unable to restore the company to a solvent condi- 
tion, and therefore adopted the scheme of scaling the policies down 
to 60 per cent of the amount insured, and issued a circular to the 
policy-holders asking them to scale or reduce their policies to 60 
cents, and then found it difficult to pay even 60 per cent of the poli- 
cies as they became due. January 11, 1878, the commissioner 
again petitioned a judge and obtained an injunction restraining the 
company from disposing of any of its property except as therein 
mentioned, which injunction was modified March 18, 1878, so as to 
permit compromise, payment and purchase of such obligations as 
the directors should deem best, at a rate not exceeding 60 per cent. 
March {15, 1878, a new act was passed changing the corporation 
from a stock to a mutual company, in case of acceptance by the pol- 
icy-holders, (a majority of whom did accept,) and provided that all 
the assets then belonging to or thereafter acquired by said company 
should be appropriated to and used only for the benefit of the pol- 
icy-holders, and be'equitably distributed among the policy-holders 
only, who should scale down their policies as aforesaid, until such 
time as the amounts surrendered should be reimbursed to such pol- 
icy-holders in full, in such equitable manner as might be determined 
by the directors, and that it should not be necessary for the old cor- 
poration to accept [the act ; that since the passage and acceptance 
of said act about 94 per cent of the policy-holders had scaled their 
policies down to the amount aforesaid, but that the plaintiff had re- 
fused so to do ; that had the affairs of the company been wound up 
by a receiver, the policy-holders would not have received more than 
75 per cent ; that since the mutual plan it had been paying 60 per 
cent as policies became due, and was unable to pay more ; that be- 
fore this suit it had offered, and was still ready to pay, the respond- 
ent 60 per cent, and that it would be inequitable and unconscionable: 
for it, acting as trustee, to pay the respondent more than his just 
proportion of the assets. The answer prays that the respondent be 
enjoined from collecting more than 60 per cent, and that on payment 
of that amount all further prosecution should be restrained. This 
answer was stricken out by the circuit judge as frivolous, and the 
order thereon affirmed at the circuit, and from which last order this 
appeal is brought. 
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Viras & Bryant, for Respondent. 
Stoay, Stevens & Morris and Witson Granam, for Appellant. 


Cassopay, J. 

The counsel for the appellant insists that the answer sets up a 
good defense, or at least so far colorable as to require investigation, 
and therefore should not have been stricken out as frivolous, within 
the rule laid down by this court in Cottrill vs. Cramer, 40 Wis., 
555, and Talman vs. Hanrahan, 44 Wis., 133. The answer is volum- 
inous, and it does require some investigation to understand the facts ; 
but when ascertained, it at once becomes obvious that it tenders no 
defense to the policy, nor any denial of the amount due thereon. In 
fact, it consists wholly of a counter claim or cross-action to restrain 
the plaintiff from taking judgment for any larger amount than cer- 
tain other policy-holders have consented to accept. It is an attempt 
to force consent from the plaintiff to the alleged scheme of scaling. 
The reasons for this are stated at length, and consists of the troubles 
and financial embarrassments of the company, the commencement 
and withdrawal of proceedings to wind up its affairs, the change in 
the law governing it, the re-organization, its new management and 
new scheme for adjusting and setting its liabilities, and finally the 
granting of a preliminary injunction in an action pending in a court 
of Connecticut. Whether such cross-action could be maintained if 
the plaintiff had seized property of the company, and was at- 
tempting to enforce collection out of such property or assets 
of the company, might possibly be a more serious question. 
But here the plaintiff is simply seeking a judgment for the amount 
due on the policy. The contract upon which he sues is confessedly 
legal and binding. The company, the other party to the contract, 
has not been discharged therefrom in whole nor in part by any court 
or officer of Connecticut, or any other State, much less by any bank 
rupt court. Upon what theory, then, can it reasonably be insisted 
that the plaintiff shall not be allowed to put his claim into judgment ? 

It has often been held that part payment of a debt is no consider- 
ation for an agreement not to enforce collection of the balance. 
Harriman vs. Harriman, 12 Gray, 341 ; Curran vs. Rummell, 118 
Miss., 482 ; Ryan vs. Ward, 48 N. Y., 204. But here itis claimed, in 
effect, that the insolvency of the company, the agreement of some 
policy-holders to scale down the amount of their policies, is a good 
ground for compelling the plaintiff to scale down his. Itis only ne~ 
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cessary that the claim alleged in the answer should be stated in sim- 
ple language to render its frivolousness apparent. The question 
here presented does not involve the power of the State legislature 
to prescribe laws authorizing courts to discharge its own corpora- 
tions or citizens, wholly or to a limited extent, from liabilities to for- 
eign creditors, for no such discharge is here alleged. This is not a 
controversy between a trustee of the assets of the defendant com- 
pany and the plaintiff as to the right to seize such trust estate. For 
the purpose of this case, it may be conceded that the legislature of 
Connecticut had full power over the charter of this company, and 
could alter, amend or repeal the same, and provide for winding up 
the corporation ; and that foreign as well as domestic policy-holders 
were bound to submit to the proceedings for that purpose regularly 
had. Hence the authorities cited by counsel seem to be wholly in- 
applicable to the question here involved. No reason seems to be 
given why the plaintiff is not entitled to judgment in this action, even 
if he should be unable to enforce collection of the whole, or be com- 
pelled to accept of a pro rata share of the assets of the company. 
Even if the bankrupt law was still in force, and the company was in 
bankruptcy, yet we apprehend that an answer of such bankrupt com- 
. pany, setting up such bankruptcy proceedings, would be no ground 
for enjoining a creditor of the bankrupt from obtaining judgment, so 
long as there was no attempt to interfere with the bankrupt estate. 
The reason for refusing to restrain the plaintiff here is much 
stronger. Nor can we say that this answer comes within that some- 
what vague and shadowy class of pleadings which have been held 
bad on demurrer, and yet too good and intricate to be declared friv- 
olous. 

A frivolous pleading under the code was early defined by this 
court as follows : “It is a pleading interposed for delay, and its friv- 
olous character indicates bad faith in the pleading. Hence the se- 
verity of the judgment on striking it off. The party who thus trifles 
with the administration of justice, and the necessary forms by which 
it is administered, forfeits all claims to the favor of the court. He is 
not entitled to amend or to plead over, as in case of error in pleading.” 
Farmers’ & Millers’ Bank vs. Sawyer, 7 Wis., 383. The subsequent 
change of the statute—taking away the penalty for the apparent bad 
faith in the pleader, and securing to him the same favor with the 
court as one putting in a pleading in good faith—would seem to 
eall for a more stringent rule in the examination of the alleged friv- 
olous pleading than existed prior to such amendment. Under the 
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statute, since the amendment, the party interposing the frivolous 
pleading is allowed, in the discretion of the court, to plead over, the 
same as in case of failure on demurrer. Section 2681, Rev. St. It 
would seem that a pleading entitled to such favor ought to be con- 
strued to include something more than what would otherwise be re- 
garded as a mere trifling with the court. The distinction, however, 
has not apparently been presented to this court, nor considered, 
until the recent case of Diggle vs. Boulden, 48 Wis., 477, in which 
Orton, J., said : “Since, by the present statute, in case of striking 
out a demurrer as frivolous, the court may allow the defendant to 
plead over, within a limited time, on terms, when such an order is 
made, there can be no substantial distinction between striking out a 
demurrer as frivolous, and overruling it on argument, for the legal 
consequences are the same.” Page 482. The logic of this statement 
is irresistible. Whether a pleading is manifestly untenable upon a 
bare inspection of the same, without argument or research, depends 
altogether upon the learning, experience and discrimination of the 
person who so inspects. To our mind the pleading may be clearly 
frivolous upon mere inspection, without argument or research, and 
yet to another, less learned upon the particular branch of the law 
involved, but more learned, perhaps, upon other branches, it might 
require both argument and research to come to the same conclu- 
sion. This distinction has no application to the case we are consid- 
ering, for the answer here is clearly frivolous; but we have re- 
ferred to the change in the statute because the court are of the 
opinion that in future a more stringent rule should be adopted as 
to frivolous pleadings. 
The order of the Circuit Court is affirmed. 





Report of Decisions. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


NovemsBer Term, 1880. 


CHARLES T. OAKES 
Us. 


MANUFACTURERS’ F. & M. INS. CO. 


The policy provided tiat it should be void if the property should be ‘sold or 
conveyed in whole or in part.” The insured conveyed by warranty deed 
to D., who immediately and as part of the same transaction, reconveyed to 
wife of insured. 

Held, that the insured having exchanged an absolute for a life estate, there 
was a conveyance of part within the meaning of the policy. 

Exceptions sustained. 


Cott, J. 

The plaintiff seeks to recover upon a fire insurance policy contain- 
ing a provision that it should become void if the property insured 
should be “sold or conveyed in whole or in part.” The plaintiff 
conveyed the whole by warranty deed, with release of dower to one 
Davis, who at the same time and as part of the same transaction, 
conveyed it to the plaintiff's wife ; and the question is whether the 
policy was thereby avoided. 

It is claimed that the plaintiff was at no time divested of his in- 
surable interest in the whole property, because Davis had only an 
instantaneous seizin, and after the conveyance the plaintiff remained 
the owner of a freehold estate therein in right of his wife. Curry 
vs. Commercial Ins. Co., 10 Pick., 535. But the fact that the plain- 
tiff did not lose all his insurable interest is not decisive under this 
clause in the policy. Its plain purpose is not merely to affirm the 
common law rule, that when the interest of the assured ceases the 
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policy fails, but to protect the company against any sale or convey- 
ance which may diminish the motive of the insured to guard his 
own [property from loss by the risk insured against. It provides 
against a sale or change of title in whole or in part, and any change 
which produces such diminution of interest, if it is effected by a 
conveyance of any part of the property, is clearly sufficient to de- 
feat the insurance. The word “property,” as used in this clause, 
means the subject matter of insurance, or the thing insured, as dis- 
tinguished from the policy-holder’s insurable interest in it. 

The rules which govern the interpretation of all other contracts, 
govern in the interpretation of contracts of insurance. The fair 
meaning of the language used as applied to the subject matter, is to 
be ascertained. It is the right of the company to secure protection 
to themselves by preserving the relations of the insured to the prop- 
erty covered, during the life of the policy, and by preventing others 
from acquiring an insurable interest which would expose the com- 
pany to the dangers of over-insurance. To this end it may fairly 
stipulate that any change or alteration of title, “ any sale or convey- 
ance in whole or in part,” shall terminate the risk. There is a 
plain distinction between those clauses which prohibit an alienation 
of the insurable interest and those which forbid any change of title 
or ownership. Thus when the condition was that all alterations or 
alienations in the ownership should make the policy void, it was 
held that a mortgage, although not an alienation was an alteration of 
ownership, changing it from a legal to an equitable title and de- 
stroying the insurance. Edmunds vs. Mutual State Ins. Co., 1 Al- 
len, 311. See also Orell vs. Hampden Ins. Co., 13 Gray, 433 ; Lor- 
ing vs. Manufacturers’ Ins. Co., 8 Gray, 28 ; Smith vs. Union Ins. 
Co., 120 Mass., 90. 

In Foote vs. Hartford Ins. Co., 119 Mass., 260, where the policy 
was made void if any change takes place in the title or possession of 
the property, “ whether by sale, transfer or conveyance, legal pro- 
cess or judicial decree,” it was held that a conveyance by the as- 
sured, although he took back a bond for a deed, destroyed his insur- 
ance, because it was a change of title. And under a similar clause 
in Savage vs. Howard Ins. Co., 52 N. Y., 502, where, notwithstanding 
the conveyance, the plaintiff retained an insurable interest, it was 
held that the policy was void, because there had been an alteration 
or change of title. So in Abbott vs. Hampden Ins. Co., 30 Maine 
414, a mortgage was held to be a violation of a provision against a 
sale or alienation “in whole or in part,” and it was declared that 
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any disposition of the subject matter of insurance, such that any 
property therein passes to another, amounts to an alienation of the 
property in part. 

In the present case, the conveyances by which the title passed 
from the plaintiff to his wife were, in the most favorable light, equiv- 
alent to an absolute conveyance of the whole estate, reserving only 
a life estate. It was, within the meaning of the policy, a conveyance 
of a part of the property insured, and gave to the wife a rever- 
sionary interest which was insurable in her name. 

The fact that the company assented to the plaintiff's indorsement 
on the policy, making it payable to the mortgagee named, was not 
relied on at the argument as a waiver of its rights. 

Exceptions sustained. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


Novemser Term, 1880. 


KATE A. HOLMES ) 


Us. ) 
CHARTER OAK LIFE INS. co.) 


By the provisions of the Massachusetts statute of 1872, the non-forfeiture provi- 
sions of the statute of 1861 were extended to foreign life companies doing 
business in that State. 

By doing business in the State on the terms prescribed by the Statute in other 
respects, the company agreed to be subject to these provisions also, and all 
contracts thereafter made with residents of the State must be construed 
with the statutes in view, no matter where the place of contract. 

The policy of a company of another State doing business in Massachusetts un- 


der the statutes of 1872, issued to a resident of Massachusetts, is subject to 
the non-forfeiture law of Massachusetts. 
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Statement of the Case. 


The policy was dated December 31, 1875. The annual premium 
due December 31, 1876, was the last premium paid. The insured 
died May 3, 1879. The policy provided, “that if at any time after 
three annual premiums have been paid on this policy, default shall 
be made in the payment of any subsequent premium, and this policy 
shall be surrendered within thirty days after the expiration thereof, 
the company will issue a paid-up policy therefor for an amount at 
least equal to the amount of such premiums paid ;” also, “Or in 
case the said premiums shall not be paid on or before the several 
days hereinbefore mentioned for the payment thereof, then, and in 
every such case, the said company shall not be liable for the pay- 
ment of the sum insured, or any part thereof, except the amount of 
premiums as above recited, and this policy shall cease and deter- 
mine ;” also, “In every case where this policy shall cease or become 
null or void, all payments thereon shall be forfeited to the said com- 


” 


pany. 


Dwiest Foster anp Arrep D. Foster, for Plaintiff. 

Morriss vs. Penn. M. Life Ins. Co., 120 Mass., 503, expressly de- 
cided that “ St. 1861, c. 186, relating to the forfeiture of policies of 
life insurance applies by force of the St. 1872, c. 325, § 7, to foreign 
as well as domestic insurance companies.” 

The rule “ stare decisis must be adhered to. The Genesee Chief, 
12 How., 458. Authorities cited in Am. L. Rev., Sept., 1880, article 
“ Stare decisis.” 

The U. S. Circuit Court of Massachusetts in Shattuck vs. Mutual 
Life Ins. Co., 4 Cliff., 598 ; Desmazes vs. Mut. Ben. Co., 7 Ins. Law 
Journal, 926, and Whitcomb vs. Ins. Co., 8 Ins. Law Journal, 624, 
has conceded that the statute of 1872, must be construed according 
to the interpretation put on it by the Massachusetts 8. J.C. Hill 
vs. Boston, 122 Mass., 380 ; Hall vs. DeCuir, 95 Mass., 500. 

The principle adopted by the U. S. C. C. was that “Contracts are 
to be carried into effect according to the intention of the parties.” 
Green vs. Collins, 3 Cliff., 507. 

This is a contract made in Massachusetts, and to be governed and 
construed by the laws of ‘this State ; for though it was dated in 
New York and signed by the president and secretary there, yet it : 
took cffect, as a contract, from the counter-signature and delivery of 
the policy in Massachusetts. Daniels vs. Hudson River Ins. Co., 12 
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Cush., 432; Hubner vs. Eagle Ins. Co., 20 Gray, 131; Bailey vs. 
Hope Fire Ins. Co., 56 Me., 474; Markey vs. Mutual Benefit Life 
Ins. Co., 126 Mass., 158. 

The subsequent premiums were all paid in Boston, and the policy 
names no other place for their payment, nor for the payment of the 
loss. 

The defendant corporation is not a mutual company of which the 
insured became a member by virtue of his policy. It is a trading 
corporation going into a foreign State, and there making a business 
contract. This makes a fundamental distinction between the pres- 
ent case and those heretofore decided in the United States Circuit 
Court. 

The defendant corporation, in the power of attorney, which it was 
obliged by law to file, in order to be admitted to do business in 
Massachusetts, (St. 1872, 325, § 4,) recites that, “ desiring to transact 
business in the Commonwealth of Massachusetts in conformity with 
the laws thereof,” it appoints Geo. B. Hilliard its attorney, etc., ete. 
Now this court held in Morriss’ case that “the legislature has taken 
care in extending the laws of this Commonwealth to all contracts 
made by foreign insurers that there shall be nothing in their legis- 
lation in conflict with St. 1861, ce. 186.” It also held in the same 
case, that a foreign life insurance company domiciled here was pro- 
hibited from making any insurance, “ except in accordance with and 
under the conditions and restrictions of the statutes, now or here- 
after, regulating the business of life insurance,” and that the non- 
forfeiture law was one of the statutes embraced within that provi- 
sion. If it be a question of presumed intention, how could the de- 
fendant corporation more clearly declare its intention to contract un- 
der the laws of Massachusetts than by filing such a power of at- 
torney and accepting the benefits of such a statute? 

Unless this policy was valid by the law of Massachusetts, where 
it was made, it is void and invalid everywhere. Every contract pro- 
hibited by statute is void. Akers vs. Demond, 103 Mass., 318 ; Har- 
ris vs. Runnels, 12 How., 83. 

The Massachusetts statute under consideration prohibited the 
making of any contract of life insurance which did not tacitly incor- 
porate the provisions of the non-forfeiture law. 

There was no Connecticut law forbidding the defendant corpora- 
tion to give the insured the benefit of such provisions. 

Under such a state ‘of facts, the presumption becomes irresistible 
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that the policy was intended to be a valid contract, and to include 
the benefits of this statute. 

“ Of several local laws in themselves conceivable, that must always 
be applied according to which the judicial act in question can best 
be supported.” Savigny, Priv. Int. Law, Guthrie’s Transl., 176. 


Henry D. Hynes, for Defendant. 


The contract is to be governed by the laws of the State of Con- 
necticut. 

It appears from the agreed statement of facts— 

That the company was incorporated under the laws of the State 
of Connecticut. That Hartford is its established place of business. 
That all applications for insurance are sent to Hartford and there ac- 
cepted or rejected. That the application in the present case was 
sent to Hartford, and there accepted. That this policy was signed 
by the president and secretary at Hartford, and the loss was payable 
there. That the agent merely delivered the policy in Massachusetts 
after countersigning it, which did not change or affect the contract. 
Desmazes vs. Mutual Benefit Life Ins. Co., 7 Rep., 136 ; Whitcomb 
vs. Phoenix Mut. Life Ins. Co., 8 Rep., 642 ; Savigny, (Guthrie’s Ed.,) 
175 ; Ex parte Hedleback, 2 Lowell, 532 ; Hill vs. Spear, 50 N. H., 
262 ; Railroad vs. Bartlett, 12 Pick, 246; Andrews vs. Paul, 13 
Pet., 65 ; Wharton’s Conflict of Laws, 426. 

The agent in Massachusetts had no power to make or alter a con- 
tract, but only to receive and forward applications ; the place of the 
contract was therefore in the State where the company was located. 
Wharton’s Conflict of Laws, 406, 465 ; Hyde vs. Goodnow, 3 N. Y., 
266 ; Buckman vs. Jenks, 55 Barb., 469 ; Russ vs. Ins. Co., 23 N. Y., 
516; Parker vs. Ins. Co., 8 Court of Sessions, 2d Series, (Scotch,) 
372. 

The place where a party assents to the proposition of the other is 
the place of contract. McIntyre vs. Parks, 3 Met., 207; Tayloe vs. 
Merchants’ Ins. Co., 9 How., 390 ; Eliason vs. Henshaw, 4 Wheat., 
225 ; Western vs. Genessee M. Ins. Co., 2 Kern., 258. 

The validity of a contract is to be determined by the law of the 
State in which it is made ; if it is valid there, it is deemed valid 
everywhere. Milliken et al. vs. Pratt, 125 Mass., 375 ; Scudder vs. 
Union Nat. Bank, 91 U. S., 406 ; Greenwood vs. Curtis, 6 Mass., 358 ; 
_ McIntyre vs. Parks, 3 Met., 207. 

In Heebner vs. Eagle Ins. Co., 10 Gray, 131, the report expressly 
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says: “The defendants had an agent there {in Boston,] duly au- 
thorized to make insurance contracts.” 

The same fact was true in Daniels vs. Hudson River Fire Ins. Co., 
12 Cush., 416, although it is omitted in the report. 

The distinction is properly made in Kennebec Co. vs. Augusta Ins. 
Co., 6 Gray, 204, 212. 

The case of Desmazes vs. Mut. Benefit L. Ins. Co., was the same 
as the present case as to the second ground of the decision, except 
that the policy was not countersigned by the agent. 

The case of Whitcomb vs. Phcenix Mut. Life Ins. Co., was the 
same as the present in every material respect. 

It is well settled law that the laws of one State or nation can have 
no extra-territorial authority or operation. Desmazes vs. Mutual 
Benefit Life Ins. Co., supra ; Ogden vs. Saunders, 12 Wheat., 229 ; 
Baldwin vs. Hale, 1 Wall., 223 ; Pennoyer vs. Neff, 5 Otto, 714, 720 ; 
Green vs. Collins, 3 Cliff, 494 ; D’Arcy vs. Ketchum, 11 How., 165, 
173. 

In view of the well known principles of law and interpretation, the 
doubtful language of the proviso in sect. 7, chap 325, St. 1872, 
ought not to be interpreted to extend the operation of the statute 
of 1861 to corporations chartered by another State. 

The legislature at its next session gave its interpretation to this 
proviso by the passage of Stat. 1877, chap. 61. 

It is well settled law that statutes in pari materia should be taken 
into consideration in construing a law. And if it can be gathered 
from a subsequent statute what meaning the legislature attaches to 
a former statute, this will amount to a legislative declaration of its 
meaning, and will govern the construction of the first statute. 
United States vs. Freeman, 3 Howard, 556; Henry vs. Tilson, 17 
Vt., 479, and cases cited. Sedgwick on Stat. and Const. Law, p. 209, 
and cases. 


Sous, J. 

It was held by this court in the case of Morris vs. Penn. Ins. Co., 
120 Mass., 503, that by the statute of 1872, c. 325, § 7, the provisions 
of the statute of 1861, c. 186, were extended to foreign life insur- 
ance companies doing business in this Commonwealth. The sub- 
stance of that decision, so far as it affects the case at bar, is that all 
policies of insurance issued by such foreign companies to persons 
resident in this Commonwealth are subject to the provision of the 
last named statute that they shall not be forfeited or become void by 
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the non-payment of premium till the expiration of a term for which 
the net value of the policy to be ascertained in a manner fixed by 
the statute, would be a proper single premium for a policy of the 
same amount on the life of one of the age of the assured at the time 
of the lapse of premium. It is said in the opinion of the court that 
“it is not to be presumed, unless the language of the statute com- 
pels us thus to hold, that the legislature intended that if its citizens 
paid money to a corporation chartered by authority of this Common- 
wealth, it should not be absolutely lost and forfeited upon the hap- 
pening of a certain contingency, when if paid to a foreign company, 
it should on the happening of the same contingency be absolutely 
lost and forfeited.” By doing business in the Commonwealth on the 
terms prescribed by statute as to the appointment of agents to ac- 
cept service of process and In other particulars, the defendant cor- 
poration accepted for itself, and agreed to be subject to all the pro- 
visions of statute relating to the business of foreign companies done 
in this Commonwealth or with persons resident here. All contracts 
for insurance thereafter made with residents here were subject to 
the terms of the statutes and must be construed with these statutes 
in view, without reference to the question whether they were in fact 
made in this State or in Connecticut. It would be a strange con- 
struction which should permit companies which had availed them- 
selves of the privileges of the statutes to escape the obligations and 
liabilities imposed by them by making and delivering their policies 
out of the State, when, by its express terms the statute applies to 
all contracts made with residents of the State. The question is not 
where was the contract made, as seems to have been supposed in 
one part of the opinion in Desmazes vs. Mutual Benefit Ins. Co., de- 
cided by Mr. Justice Clifford in the United States Circuit Court for 
the District of Massachusetts in October, 1878, and in Whitcomb vs. 
Phenix Ins. Co:, in the same court, decided by Lowell, J., at May 
Term, 1879. 

The point which we decide is that by accepting the permission 
given by the statutes to do business in this Commonwealth, the de- 
fendant became bound by the condition attached to the privilege 
that all policies issued by it to residents of this Commonwealth should 
be subject to the provisions of the statute of 1861, c. 186, known as 
the “non-forfeiture law.” 

As the policy was subject to the provisions of that law, and would 
have been forfeited by the failure to pay the premium but for that 
law, and as the net value of the policy was sufficient, according to that 
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law, to keep the policy in force till after the death of the assured, 
the plaintiff was entitled to recover. 
The ruling of the judge of the Superior Court was correct. 
Judgment affirmed. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


Octoser Term, 1880. 


EDWARD M. WHEELER 
vs. 


WATERTOWN FIRE INS. CO. 


Payment of premium by the agent giving credit to the insured, with the con- 
; Sent of the latter, is a valid payment, under which it will be inferred that 
the policy in the hands of the agent is held for the insured. 

Representations in the application which are made warranties by the terms of 
the policy, will not become such unless stated in the body of the policy, as 
required by Mass. St., 1864, ce, 196. 

The policy provided that in case of vacancy it should be void without the writ- 
ten consent of the company first obtained. 

Held, that the agent who issued the policy, and had authority also to make sur- 
veys, consent to assignments and attend to all other duties and business 
of the company, was authorized to give the required consent, and the fact 
that it was not indorsed by him until after the vacancy was of no conse- 
quence, 

A policy taken out by a stranger on a separate interest in the property is not 
other insurance. Where such policy is void through misstatements, it would 
not work a forfeiture even if on the same interest. 

Where the insured consented to an arbitration through a statement by the 
agent made by mistake that the policy required it, and the insured could 
have corrected the error by examining the policy, he is bound by the arbi- 
tration. 

Judgment for plaintiff. 


Soutr, J. 


The finding that the policy was duly executed, issued and deliver- 
ed was warranted by the facts stated in the auditor’s report. It was 
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immaterial to the defendant how the parties interested in the policy 
arranged for payment of the premium. All that concerned the de- 
fendant was that the premium was paid to it with the consent and in 
behalf of the assured. Ifthe agent of the defendant chose to pay 
the amount to the defendant, giving credit for the whole or a part to 
Bemis or to his assignee, such payment was good against the defen- 
dant, and entitled the assured to the policy. White vs. Connecticut 
Ins. Co., 120 Maas., 330. And if, as the auditor found, the policy re- 
mained in the hands of the agent Stone, it might well be inferred 
that he held it for the assured, as the payment of the premium was 
evidence that the policy had been accepted. The case at bar has no 
likenessto that of Markey vs. Mutual Benefit Ins. Co., 126 Mass., 
158, relied on by the defendant, in which there was no payment of 
premium. The representations in the application are, according to 
the terms of the policy, to be regarded as warranties on the part of 
the assured. But, if the defendant proposed to rely on them as such, 
it was necessary under the St. 1864, c. 196, that they should be stated 
in the body of the policy. As they were not so stated, they fail to 
have any force. Taylor vs. Autna Ins. Co.,120 Mass., 254, and cases 
cited. 

The evidence warranted a finding that the agent had authority to 
permit the policy to continue in force after the house became vacant. 
His commission as agent authorized him to issue policies, make sur- 
veys, consent to the assignment of policies, to receive premiums and 
to “ attend to all other duties and business of the agency.” The pol- 
icy provides that if, without the written consent of the company first 
obtained, the dwelling house becomes vacant by removal of the occu- 
pant, the policy shall become void. This provision anticipates as 
probable a state of facts which will make it necessary for the protec- 
tion of the assured that the written consent of the company to the 
continuance of the policy after the house became vacant, should be 
given. The agent who issued the policy would be the person to act 
for the company in the premises, and it would be one of the duties 
and a part of the business of his agency to attend to the matter and 
give or refuse the consent of the company as circumstances should 
seem to him to warrant. The fact that the consent was not in- 
dorsed till after the removal of the tenant had occurred is of no im- 
portance. It was within the power of the company and of its agent 
in its behalf, to waive the condition so far as it applied to the short 
period between the removal of the tenant and the indorsement of 
the consent. Otherwise the provision would be of little value to the 
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assured in many instances, because he would be likely to learn that 
the house was vacant, without having received notice that his tenant 
was about to leave it. 

The policy obtained by Bemis from the Prescott Ins. Co. for his 
own benefit, on his own interest in the property, was not “prior or 
subsequent” insurance within the meaning of the policy in suit, and 
did not avoid it. It was insurance obtained by a stranger in his in- 
terest, and could not be controlled or prevented by the plaintiff, nor 
by the assured in the policy sued on. City Five Cents Savings Bank 
vs. Penn. Ins. Co., 122 Mass., 165. If it were to be regarded as com- 
ing withiu the stipulation in the policy, it would not avoid it, because 
the policy to Bemis was invalid, as it did not state that he had not 
the sole, entire and unconditional ownership of the property, the 
legal title being in his assignee, and his interest at most being only 
an equitable one. Such invalid policy would not avoid a prior policy 
of the same assured on the same interest. Jackson vs. Massachusetts 
Ins. Co., 23 Pick., 418; Thomas vs. Builders’ Ins. Co., 119 Mass., 
121. 

As the statement of the agent of the defendant that the policy re- 
quired an appraisal of the loss by arbitrators, was made without 
fraudulent purpose, and the plaintiff had the opportunity, if he had 
chosen, to examine the policy before signing the submission and ne- 
glected to do so, we are of opinion that the submission was not en- 
tered into under a mistake of fact on the part of the plaintiff under 
such circumstances that he is entitled to avoid the submission and to 
prove a greater loss than the arbitrators found. 

The result is that, according to the terms of the case stated, judg- 
ment must be entered for the plaintiff for the amount of the appraisal 
and interest from March 4, 1879. 
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SUPREME COURT OF ALABAMA. 


December Terr, 1880. 


Appeal from the City Court of Mobile. 


CLARK anp MURRELL 
US. 


THE PORT or MOBILE. 


The code of Alabama requires all insurance companies not incorporated under 
the laws of that State to pay to the Stata a license tax of $100, for privilege 
of doing business’in the State. The State of Mississippi requires all insur- 
ance companies not incorporated under the laws of that State, to pay to the 
State a license tax of $1,000 to be in lieu of all other taxes or licenses. Coun- 
ties and cities are prohibited from exacting any tax or license. The code 
of Alabama further requires that: ‘‘ Whenever the existing or future laws 
of any State of the United States shall require of insurance companies, in- 
corporated by or organized under the laws of the State or of the agents there- 
of. any deposit of securities in such State for the protection of policy-hol- 
ders or otherwise, or any payment of taxes, fines penalties, certificates of 
authority, license fees or otherwise, greater than the amount required for 
similar purposes from similar companies of other States, by the then existing 
laws of this State, then, in every such case, all companies of such States 
establishing or having heretofore established an agency or agencies in this 
State, are required to make the same deposit for a like purposes with the 
treasurer of this State, for taxes, fines, penalties, license fees, or otherwise, 
an amount equal to the amount of suchcharges and payments imposed by the 
laws of such State, upon the companies of this State, and the agents there- 
of.” The City of Mobile by municipal ordinance required agents of insur- 
ance companies of other States to pay alicense tax of $10. In a suit against 
Clark and Murrell,agents fora Mississippi company at Mobile,by the City of 
Mobile to recover the license tax of $10, they answered that they had paid 
the license tax of $1,000 to the State of Alabama under the above sectipn, 
which was in full, and that the city could not make a further exaction. 

Held, that payment of the license tax of $1,000 afforded no protection ; the re- 
taliatory law under which it was paid is unconstitutional and void, being 
in conflict with provisions of the constitution requiring uniformity of taxa- 
tion. 


Held, that this retaliatory law confides to a foreign jurisdiction that legislative 
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discretion which the General Assembly of Alabama are constitutionally 
bound to exercise themselves, and which they cannot delegate or commit to 
another, and is therefore unconstitutional and void. 


SoMERVILLE, J. 

This is a suit fora penalty of ten dollars, imposed on appellants by 
the Recorder’s Court of the Port of Mobile, for alleged violation of 
a municipal ordinance of that city, requiring a license for the exer- 
cise of the privilege of carrying on the insurance business. The ap- 
pellants were agents of the Columbus Fire and Insurance Company, 
an insurance corporation chartered under the laws of the State of 
Mississippi. The laws of that State require foreign insurance com- 
panies to pay a license tax of $1,000 to the State, to be received in 
lieu of all other taxes or licenses, which are prohibited to be exacted 
by any county or municipal authority. Code of Miss., (1880,) §§ 
585-587. 

Section 1432 of the code of Alabama (1876,) requires all insurance 
companies not incorporated under the laws of Alabama, to pay a li 
cense of $100 for the privilege of transacting any business of insur- 
ance in this State. 

But it is further provided by section 1440 as follows : “ Whenever 
the existing or future laws of any State of the United States shall 
require of insurance companies, incorporated by or organized under 
the laws of the State, or of the agents thereof, any deposit of securi- 
ties in such State for the protection of policy-holders or otherwise, or 
any payment of taxes, fines, penalties, certificates of authority, license 
fees, or otherwise, greater than the amount required for similar pur- 
poses from similar companies of other States, by the then existing 
laws of this State, then in every such case, all companies of such 
States, establishing, or having heretofore established an agency or 
agencies in this State, are required to make the same deposit for a 
like purpose with the treasurer of this State,for taxes, fines, penalties, 
license fees, or otherwise, an amount equal to the amount of such 
charges and payments imposed by the laws of such State upon the 
companies of this State, and the agents thereof.” 

The appellants in accordance with the requirements of this section, 
paid the sum of $1,000 to the State treasurer, and obtained a license 
to’carry on the insurance business in the State for one year from May 
13th, 1880. They claim that, under the terms of the above statute, 
they are relieved from paying any license to the municipal authori- 
ties of Mobile. 

We do not think appellants can derive any protection from this 
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statute, asin our opinion, it is clearly incompatible with several pro- 
visions of the constitution of the State, which the courts are com- 
pelled to regard as “the paramount law and the highest evidence of 
the will of the people.” Potter’s Dwarris on Stat. & Const., 66-67. 
It is, in the first place, violative of those clauses having reference 
to that uniformity of taxation required in assessing the property of 
private corporations and individuals. 

Section 6 of art. XI, reads as follows: “The property of private 
corporations, associations and individuals of this State, shall forever 
be taxed at the same rate, provided this section shall not apply to 
institutions or enterprises devoted exclusively to religious, educa- 
tional or charitable purposes.” Const. (1875,) p. 145, code. 

Section 1 provides that “all taxes levied on property in this State 
shall be assessed in exact proportion to the value of such property, 
provided, however : The General Assembly may levy a poll tax not 
exceeding one dollar and fifty cents on each poll, which shall be ap- 
plied exclusively in aid of the public school fund in the county so 
paying the same.” Ibid. 

Provisions almost identical in phraseology with these, were found 
in the constitution of 1868, and have been construed by this court in 
the case of the Mayor of Mobile vs. Stonewall Ins. Co,, 53 Ala., 570. 
It was there held that the purpose of the constitution was to prevent 
invidious exemptions or discriminations by which the property of an 
individual or of a corporation is relieved from bearing a just pro- 
portion of the common burden of taxation demanded by that equal- 
ity of rights which is a fundamental principle of our institutions. 
Brickell, C. J., speaking for the whole court says: “ Reading these 
constitutional provisions in the light of their history, and with a 
due regard to the words in which they are expressed, it is impossi- 
ble for us to doubt that it was not competent for the General As- 
sembly in the imposition of taxes, to distinguish or discriminate in 
favor of corporate property subject to taxation. If property of a 
particular kind is subjected to taxation, and owned by a corporation, 
it must bear the rate of taxation imposed on individuals. While the 
constitution inhibits the exemption or discrimination in favor of 
corporations, it equally inhibits a discrimination against them. 
Equality in bearing a common burden, which is natural right and 
equality is secured alike to the corporation and to the citizen.” See 
Mayor, etc., etc., vs. Dargan, 45 Ala., 318 ; City of Davenport vs. R. 
R. Co., 38 Iowa, 633. 

If the legislature possesses the power to pass a law of this charac- 
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ter, there is nothing to prevent them from requiring a mere nominal 
license from any insurance company or other private corporation, 
and on receipt of this sum to exonerate such corporation from taxa- 
tion on millions of property. Such discrimination would manifestly 
not be taxing the property of all private corporations and that of 
individuals at the same rate as required by section 6 ; nor would it 
be assessing all taxes levied on property in Alabama, “in exact pro- 
portion to the value of such property,” as exacted by section 1 of art. 
XI_ of the constitution. 

We do not mean to intimate by these views that the legislature 
has no constitutional power to select in its discretion the subjects of 
State and municipal taxation. “The constitutional requirement of 
equality and uniformity only extends to such objects of taxation as 
the legislature shall determine to be properly subject to the burden. 
The power to determine the persons and the objects to be taxed is 
trusted exclusively to the legislative department ; but over all those 
objects the burden must be spread, or it will be unequal and unlaw- 
ful as to such as are selected to make the payment.” Cooley’s const. 
Lim., 515. 

The section of the code under consideration (section 1,440) is 
void, furthermore, for another reason. It is in effect, a delegation of 
legislative power. The framers of the constitution have vested the 
law-making power of this State exclusively in the General Assembly. 
Const. (1875,) art. IV., § 1. No principle is better, and perhaps more 
wisely settled as a maxim of constitutional law than that “the 
power conferred upon the legislature to make laws cannot be dele- 
gated to any other body or authority.” Cooley’s Const. Lim., 116- 
117. The people have reposed the power there, and it cannot be 
transferred to any other person, State or nationality. This section 
of the code authorizes in effect the legislature of Mississippi, speak- 
ing through its statutes which are the subjects of extrinsic proof, and 
not of judicial knowledge in our courts, to fix by law the amount 
which the treasurer of Alabama shall demand of appellants as a li- 
cense tax to do an insurance business in this State. If the law- 
making power of that State should in a day modify, amend or repeal 
their revenue laws, ipso facto, such legislative action would modify, 
amend or repeal the legal operation of our own laws, provided the 
principle contended for by appellant’s counsel is a sound and pre- 
vailing one. This cannot be, for it would be confiding to a foreign 
jurisdiction that legislative discretion which the General Assembly of 
Alabama are constitutionally bound to exercise themselves, and 
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which they cannot delegate or commit to another. They are not 
permitted to “substitute the judgment, wisdom and patriotism of 
any other body for those to which alone the people have seen fit to 
confide this sovereign trust.” Cooley’s Const. Lim., 117 ; Thorne vs. 
Cramer, 15 Barb., 112 ; State vs. Ware, 33 Iowa, 134, (S. C. Amer. 
Rept., 113) ; Barte vs. Himrod, 8 N. Y., 483. If a law should be 
passed entitled “an act to authorize the legislature of Mississippi to 
fix the amount of the license tax to be required of insurance compa- 
nies organized under the laws of that State, and doing business in 
Alabama,” the objection would be obvious on first impression. Yet 
this is the necessary and practical effect of the statute as it now 
stands, subject to the sole limitation that the license could not be 
less than the sum of one hundred dollars as required of foreign in- 
surance companies generally by section 1,432 of the code. 

This statute under which the license of appellants was issued, be- 
ing void for the reasons mentioned, it furnishes no exoneration from 
liability to pay such additional license as any municipal authority 
may be authorized by law to require of all insurance agents or com- 
panies. The city court did not err in sustaining the action of the re- 
corder, and the case is affirmed. 


Annotations on the above Case by Hon. John A. Finch, of Indiana. 


This decision is on a point of singular interest to insurance companies. 
Indeed, no question has ever been in the American courts of greater im- 
portance to these corporations—and the wonder is that it has not sooner been 
presented. Insurance companies annually pay as taxes, license fees, etc., 
hundreds of thousands of dollars by virtue of legislation here, held to be 
unconstitutional. This legislation has another bad effect. It extends and 
fixes or tends to fix into permanency, the worst laws anywhere enacted. As 
long as this is a law, reform in insurance legislation remains impossible. 
Such a decision, therefore, deserves the most careful consideration. 

The opinion is well sustained. ‘The retaliatory law is clearly shown to be 
unconstitutional. The reason is not as full as that of Judge John C. Robin- 
son, of the Morgan (Ind.) Circuit Court upon the same question, but it is 
equally satisfactory and conclusive. 

His opinion was published in full in the Weekly Underwriter, vol. 23, p, 
253, (Oct. 30, 1880.) 

The retaliatory law of Indiana is in somewhat different terms. It is as 
follows : 

‘‘When, by the law of any other State, any taxes, fines, penalties, licenses, 
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fees, deposits of money or securities, or other obligations or prohibitions, 
are imposed upon insurance companies of this or other States or their agents, 
greater than are required by the laws of this State, then the same obliga- 
tions and prohibitions, of whatever kind, shall in like manner, for like pur- 
poses, be imposed upon all insurance companies of such States and their 
agents, All insurance companies of other nations under this section, shall 
be held as of the State where they have elected to make their deposit and 
establish their principal agency in the United States.” 

The following extracts will indicate the views of Judge Robinson : 

In view of the whole of article four, by which the people in their sov- 
ereign capacity have constituted a representative assembly, and endowed it 
with all the legislative functions which they themselves possessed and dir- 
ected how this authority should be exercised in view of this article, how 
startling would seem the proposition that this assembly need not exercise 
this power at all except to meet and enact that our people should be gov- 
erned by the laws enacted or to be enacted by the legislature of some 
other State ? Would it not strike every one as not only a marked instance 
of evasion of duty imposed by the constitution but of transgression of con- 
stitutional limitations as well, if instead of framing a criminal code defining 
crimes and misdemeanors and providing punishment therefor it should 
simply enact that the criminal laws of New York now in force and hereafter 
to be enacted by the legislature of that State should be in force here? I 
do not know that we would search for the particular section of the consti- 
tution which such an enactment would violate. I suppose we would con- 
tent ourselves with declaring that the legislative authority of Indiana is 
vested in the general assembly of this State and not in that of New York. 
And so, if like enactments in regard to marriage and divorce, decedent’s 
estates, parent and child, highways or corporations were passed, a like de- 
termination in reference to the constitutionality would be reached. There 
would be an entire evasion of such legislation of that section, requiring 
every act to be plainly worded ; the vital and essential features of the law 
sought to be enacted would not appear at all in the act. It could not be 
read by sections ; the sections would be omitted. It would be simply an 
enacting clause without the body of the act. 

There can be but two classes of laws enforced in this State—the common 
law and the statute laws, legally enacted by our own State. I know of no 
sort of legislative device by which the statute law of another State can be 
enforced here as such. Of course, where such a law enters into and forms 
a part of a contract between individuals, our courts enforce it, not as a part 
of the law of this State but as a part of the contract of the parties, And in 
such case strict proof is required of the existence and provisions of ‘the sta- 
tute just as of any other part of the contract. The courts themselves will 
not take judicial notice of their existence. 


Shall it be said that the great body of the people can be made subject to 
a system of laws of which their highest judicial tribunals cannot take notice 
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without proof ? It is true also that immemorial custom may in certain in- 
stances ripen into law ; but before it can do so, it must stand upon thesame 
broad foundation upon which the common law rests, that immemorial and 
universal usage which constitutes a part of the structure of our political 
organization. The courts take notice of it, or rather enforce it, because it 
is a universal fact which must have formed a part of every transaction to 
which it is applicable. It is the creature of all the yesterdays as well as of 
the future, and is self-existent upon our soil ; not thrust here or to be taken 
away, or in any manner modified by the will of any power foreign to our 
own. It would be a marked instance of ‘straining at a gnat and swallow- 
ing the camel,” if, after having been careful to provide by sections twenty- 
five and twenty-six of article four, that the general assembly shall not devise 
and pass any law the taking effect of which shall be made to depend on any 
authority except as provided in the constitution, and that the operation of 
the laws shall not be suspended except by the authority of that body, the 
framers of the constitution had left it simply to the discretion of that as- 
sembly to say whether it will decline to go to the extent of even proposing 
the features of the laws that shall govern us and had permitted them to turn 
the whole business over to the legislature of another State. 

The right to enact its own laws is the highest badge of a people’s sov- 
ereiguty, yet the right is but an empty name if through indolence, or negli- 
gence, or wantonness the body to which the people commits it fails to per- 
form the obligations of its trust and in violation of duty surrenders it to 
strangers. Even in absolute governments one of the recognized methods 
by which the king may forfeit his right to the crown, is by a non use of the 
functions of his office. It remains now to apply these principles to the 
question before me. I have diligently sought for some reasonable theory 
upon which I might defend the act in question, from the objection that it is 
in substance an attempt to give legal force and effect in this State to the 
various and varying provisions of the statutes of other States, now enacted 
and yet to be enacted in regard to insurance companies, without in any 
manner incorporating such laws in the form of a Dill and enacting such 
bill into a law by the constitutional processes of legislation. Perhaps I 
should be more accurate in saying that the real objection to be urged is, 
that it is an attempt by our legislature to enact by the simple use of general 
terms that there shall be in force in this State, at all times, a law regulating 
the insurance companies of the State of New York, (or any other given 
State,) precisely similar to the laws of such State, as to those features 
wherein the laws of such State impose a greater burden on insurance 
companies which are foreign thereto than our laws impose on the com- 
panies of such State. 

I have already said in substance that our legislature cannot by its sim- 
ple fiat give force and effect in this State to the laws of another State, and 
if we view this act as an attempt so to do, we must declare it void. But if 
we take the milder view and regard this as an attempt simply to farm out 
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the task of devising and drafting the bills for laws touching the regulation 
of foreign companies to the legislatures of other States, and asan attempt 
to enact those bills into laws, some of them before they are drafted even, 
and all of them without one syllable of their contents appearing in any form 
on our statutes, we do not any the more commend such attempt to judicial 
favor. 

By consulting the act it will be seen that it is something more than an at- 
tempt to provide a rate of compensation which an insurance company shall 
pay an officer for the performance of certain official services, though if re- 
duced to these limits, it would not be without importance ; but in compari- 
son to other parts of the act, that relating to fees is of but little significance. 
The act covers almost all the features of the business of insurance—life, fire, 
inland or marine—a business involving vast monetary interests, and affect- 
ing the interests in one way or other of as large a proportion of our people 
as probably any other single enterprise. It will be seen that in this sum- 
mary way it is attempted to put in force here a multitude of laws, possibly 
as great in number at any one time as there are States in the Union, and 
changing from year to year, or even day to day, as the legislature of those 
States may alter the laws then existing, laws relating not only to fees, but 
taxes, fines, penalties, licenses ; deposits of money or securities, or other ob- 
ligations or prohibitions ; laws not affecting insurance companies only but 
their agents as well; laws touching not only franchises and business inter- 
ests, but defining and punishing crimes ; laws bristling with penalties 
and forfeitures and affecting the personal liberty of the citizen as 
well. 

It would doubtless astonish the most careful student of and searcher after 
legal curiosities to discover that under the apparently innocent guise of the 
few lines of this section it is attempted to enforce here a body of laws, 
which, when written out, would make a volume rivalling in size the third 
volume of Gavin & Hord’s revision of our statutes. And further, that un- 
der it a person might be arrested for following one of the ordinary occupa- 
tions of business life, and fined $100 for each day he had followed the same, 
and imprisoned for a long period in addition. Does it need an argument to 
establish the proposition that a citizen cannot be here arrested as a criminal 
and subjected to heavy punishment in purse and person without some line 
or letter descriptive of his offence and its punishment appearing on some 
one of our written or printed statutes ? 

The fact that every insurance company doing business here, incorporated 
under the laws of certain States, may be required to deposit with the audi- 
tor of this State, bonds and securities of the value of $100,000, and that the 
auditor is required to hold them, and in some cases to dispose of them for 
the benefit of the policy-holders of such companies, and that there is not 4 
syllable of the terms and conditions upon which such deposits are to be re- 
ceived, held and managed, to be found upon any of the statute books of this 
State, is also a very strong illustration of the necessity of having and en- 
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forcing those salutary limitations upon legislative whims and caprice which 
our constitution provides. And again, what citizen of our State can deter- 
mine by examination of this section, that it, by the aid of another law, now 
in force, compels the auditor to collect from each Louisiana insurance com- 
pany seeking to do business here, a license fee of $1,000, and that for his 
trouble in issuing the license and receiving the money, he may retain the 
sum of $250, as compensation? Under the operation of this section the 
companies of some States are not authorized to acquire and hold real estate 
here except of limited value and for specified purposes ; what citizen of In- 
diana, by reference to the published laws of his own State, can ascertain 
whether he can safely receive a conveyance from any given one of these 
foreign companies ? The act under consideration seems to have been draft- 
ed with exceptional ingenuity, directed toward filling the pathway of these 
foreign companies, and that of their agents full of perils and difficulties. 
If it has a sunny side at all, it is that on which blooms a somewhat abund- 
ant crop of official emoluments. It isso framed as to make the companies 
of a large majority of the States, answer here according to the measure of 
the heaviest burdens imposed by them upon the companies and agents there- 
of, of any given State. 

To illustrate : Suppose the State of Maine has a reciprocal law, and that 
her general statute imposes a less rate of fees and license upon the compan- 
ies of Indiana than our general statute (independent of this retaliatory sec- 
tion) imposes on hers. But by the retaliatory section of the law of Maine 
that State imposes a license fee of $1,000 upon the companies of Louisiana 
doing business in Maine. Now, this is a law of Maine, imposing a greater 
‘license ” on the companies of another State than our law imposes on the 
companies of Maine, and therefore our retaliatory section is called into force 
against the compunies of Maine, and we measure the burden of her license 
by the measure she metes to Louisiana. I do not know that the section 
has been enforced after the manner of this interpretation ; it requires a very 
patient and laborious study of the laws of thirty-eight States to find out just 
how many and what kind of Greeks are concealed in this curious structure, 
and the work is yet so incomplete that almost any one may become a dis- 
coverer, 

It is to be observed that the schedule of fees provided by the act of 1865, 
is exceptionally low compared with the schedule of most, if not all, of the 
other States. Doubtless, it was so made by the legislature, in the interest 
of economy to the people, who ultimately pay these burdens, but probably 
it will be a matter of surprise to the legislators themselves to learn this low 
rate only gives the more frequent opportunity to call from their ambush 
these Hessian statutes, imported from other States, so that reinforced by 
them, our modest domestic schedule is enabled to accomplish results scarce- 
ly to be anticipated from a mere cursory view of the situation as apparently 
presented on the face of the statutes. 

I have been surprised at not being able, after somewhat extended search 
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to discover any instances in which the constitutionality of these retaliatory 
laws has been tested. They are found upon the statute books of twenty-five 
of the States of the Union. In many of the States the statute is of com- 
paratively recent origin, but in some of them, at least, they have been in 
operation a very considerable period of time. By virtue of them large sums 
of money are annually drawn from the companies, I have found but one 
case in which one of these acts has been before the court, and that is the 
case of Haverhill Insurance Company vs. Prescott, 42 N.H., 47. In this case 
the plaintiff was a Massachusetts insurance company, and had insured the 
property of defendant, situated in New Hampshire, where defendant resided, 
and defendant had executed his note for the premium. Assessments had 
been made and suit was brought on the note. The defendant pleaded that 
the plaintiff had not complied with this retaliatory section, in that it faiied 
to perform those requirements which the State of Massachusetts imposes 
on the companies of New Hampshire doing business in Massachusetts. The 
court, without considering or having suggested to it for consideration, any 
question touching the constitutional validity of the act, hold defendant’s 
plea to be good one. 

The point discussed by the counsel and considered by the court was as to 
the construction of the retaliatory act of New Hampshire. That act is simi- 
lar to ours in its general features, but that part imposing obligations, etc., 
on foreign companies reads: ‘‘The same taxes, fines, penalties, deposits, 
statements, obligations and requirements shall be imposed,” etc. The plain- 
tiff argued that inasmuch as the act did not in terms say that the same dis- 
abilities should result from a non-compliance with the positive requirements, 
it did not therefore render contracts of the non-complying companies void. 
The court says: ‘The substance of the Massachusetts enactment is, that 
until a compliance with certain requisitions by such foreign insurance com- 
panies, they can make no valid contract of insurance in respect to property 
there situate, or with parties there resident. By imposing the same obliga- 
tions and requirements upon their companies, our law seeks to impose the 
same disabilities, viz.: the inability to make a valid contract of insurance on 
property situate here.” * * * * Further on, it says: ‘* We think the 
compliance with such obligations and requirements must precede the power 
to make such contracts in New Hampshire.” This language would seem to 
have a material significance touching the case under consideration were the 
constitutional provisions of Indiana and New Hampshire the same, and if 
that court had been considering the constitutionality of the law. But I dis- 
cover nothing in the constitution of New Hampshire at all equivalent to 
those sections of our own constitution which it is claimed this act violates. 
Indeed, there is a total absence of all limitations in the constitution of that 
State bearing upon the manner of framing and enacting statutes. 

From the considerations presented, I am forced to find that this retalia- 
tory statute is in violation of our constitution, in that it is inimical to the 
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spirit and purposes of the fourth article thereof taken as a whole, and espe- 
cially to the first and twentieth sections of that article. 


This view of this law was adopted by the Hon. D. P. Vinton, Judge of 
the Tippecanoe, (Ind.) Circuit Court, in a later case where an effort had 
been made by the City of La Fayette to compel the insurance companies of 
New York, and of foreign countries which have made a deposit in New York, 
to pay the tax of two per cent of gross receipts within the city for the bene- 
fit of the fire department under the New York law. He held, that the New 
York law could not be adopted or made the law of Indiana in such way. 

After Judge Robinson pronounced his opinion above—which was on de- 
murrer to complaint of the State of Indiana against the late Auditor of 
State, Hon. E. Henderson, to recover the fee charged by him under the re- 
taliatory law—the venue was changed to the Johnson Circuit Court, Hon. 
K. M. Hord, presiding. Judge Hord followed the ruling of Judge Robin- 
son, and pronounced the law unconstitutional. This case will ultimately 
reach the Supreme Court of the State. In another case, the State of Indi- 
ana against the Pennsylvania companies to collect a tax of three per cent of 
gross receipts in Indiana since the retaliatory law took effect, 1877, the Hon. 
Joshua G. Adams of the Marion Circuit Court followed the three judges 
named above, and declared the law unconstitutional. This case was imme- 
diately appealed to the Supreme Court of the State. The case of the City 
of La Fayette has not been appealed ; but an appeal is probable. 

In Goldsmith, Comptroller General, et al. vs. The New York Home Ins. 
Co. et al., 62 Ga., 379, the Supreme Court of Georgia sustained an injunc- 
tion against the comptroller, who was attempting to collect a tax under the 
reciprocal law. The law was not directly held to be unconstitutional, but 
the effect of the decision was much the same as if that had been the de- 
cision. ; 

The constitution of each State vests the legislative function in a legisla- 
tive bedy elected by the people of the State. Formalities are prescribed 
by which laws are enacted. Bills shall be read three times, etc., ete. 

By the retaliatory section laws of other State are adopted without knowl- 
edge of what they may be. They are thus enacted and made as binding as 
if incorporated in the statute, and should be subject to the same constitu- 
tional formalities. By this section propositions are given the force of law 
by the legislature of one State, which have such force simply by virtue of 
the action of the legislature of another State. It cannot be said they have 
been enacted by the first legislature, for they have existence only by the ac- 
tion of the other. It cannot be said they have been enacted with the con- 
stitutional formalties, as other laws have been, for they have never been read 
to or in any way presented to the first legislature. 

Can such propositions then be said to have been enacted by the legislature 
in the constitutional method ? Could not the legislature of Pennsylvania as 
well enact that a chapter of a particular book published in New York should 
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be the law of Pennsylvania ? The fact that the increased fees, ete., are in 
the statutes of one State does not ipso fact» give the chapter any virtue 
outside of the State where enacted, and the legislature of another State 
might equally adopt chapters from books other than statutes, or editorials 
from newspapers. The reasoning of the legislature may not be inquired in- 
to. If New York had, in the first instance, no laws fixing fees, ete., could 
it be competent for the legislature of that State to enact that the law of 
Pennsylvania upon the subject should be the law of New York ? or, that the 
law of Pennsylvania should be the law applicable to corporations of Penn- 
sylvania coming to New York to do business ? the law of Massachusetts the 
law applicable to corporations of that State coming to New York to do 
business ? 

In short, is not this system of making laws practically yielding up the law 
making function which, by the constitution of each State, must vest in the 
legislature of that State ? 

There is in the constitution of many States a clause requiring laws to be 
of uniform operation. Is not such an enactment as this within such prohi- 
tion ? By it Indiana has one schedule of fees, ete., for New York compan- 
ies, another for Pennsylvania, ete., ete. It is not in this respect of uni- 
form operation, that is, it does not operate uniformly on all of a particular 
class of corporations. 

Back of these and other constitutional provisions there are other objec- 
tions to this section. This section seem to lack the fundamental essence of 
a statute law. It is uncertain and imperfect. With the section in force a 
citizen of Indiana cannot say what the law of Indiana is touching foreign 
insurance companies by reference to the statutes of Indiana. He must, with 
the statutes of his own State, also have the statutes of each of the other 
States before he can accept an agency of an insurance company. 

Another way of presenting the question of the constitutionality of the law 
is to inquire if it would be competent for a legislature to enact directly one 
schedule of fees, ete., in terms applying simply to insurance compaiies of 
New York coming to it, and and another schedule to companies of 
other States? If this could not be done directly, can it be done in- 
directly ? 

Suppose, as is the fact, that in the laws of other States, certain acts of 
agents of foreign insurance companies are felonious, could a citizen of In- 
diana, acting as the agent of companies of such States, be indicted for vio- 
lation of sucha law ? This query almost answers itself in the negative, yet 
is the section valid under the law for any purpose if not valid for every 
purpose ? Can this section constitutionally adopt some of the laws of other 
States and not constitutionally adopt the other laws to which it equally ap- 
plies? The query is equally difficult with the others suggested. 

If competent within State constitutions, is it not contrary to the spirit, if 
not the letter, of the constitution of the United States? [Art, 1, Sec. 
10.] ‘‘ No State shall enter into any treaty, alliance, or confederation, 
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* * * [nor] enter any agreement or contract with another State,” 
ete. 

In some of: the States it is provided, after adopting the laws of the States, 
by a section similar to that quoted, that the officer in charge of the insurance 
department may remit any of the fees, taxes, fines, etc., made operative by 
the section, whenever the officer in charge of the department of insurance 
of the other State will remit. The States are then exactly upon a treaty 
basis. They adopt a rule to be enforced or abrogated at the will of an in- 
dividual. It gives a power to an officer which is hardly less than an attri- 
tribute of absolute sovereignty. 

It is not the idea of a reciprocal law to be so enforced or abrogated con- 
trary to the spirit of this section of the constitution of the United States ? 
And is not the idea of a retaliatory law to be considered in the same light ? 
This query, though not so grave as the others, is still of great gravity. 

The cases of Paul vs. Virginia, 8 Wall., 168 ; Ducat vs. Chicago,10 Wall. ; 
Home Ins. Co. vs. Augusta, 93 U. S., 116; Ins. Co. vs. Morse, 20 Wall., 
457 ; Doyle vs. Continental Ins. Co., 93 U. S., 540, and all of that class of 
cases do not touch the questions presented. The State, without a doubt, 
has the right to affix terms upon which corporations of other States shall do 
business in such State. But this very fact of absolute power carries with it, 
in a sense, the duty to make every law distinct and full, and unmistakable in 
terms, and bearing equally upon all of a class, without respect to the State 
or the laws of the State from which any of the class may come. 

[Since the above was in type we learn that Judge Hord has pronounced 
the retaliatory law unconstitutional. The same question was then pending 
before Hon. Joshua G. Adams, of the Marion Circuit Court of Indiana. It 
arose in a suit by the State against the Pennsylvania companies to compel 
them to pay a tax of three per cent of gross receipts since 1877, when the law 
was enacted. Judge Adams followed the other judges and held the retalia- 
tory law unconstitutional. It appears by the press report that Mr. Finch 
made the argument against the law in each of the four cases.—Eb. | 
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SUPREME COURT OF OHIO. 


Error to the District Court of Noble County. 


THE FARMERS’ INSURANCE CO. 
Us. 


SIMON ARCHER. 


The condition of a policy of insurance upon a dwelling-house was that it 
would be void if there was any sale, transfer, or change of title, without 
the consent of the insurer. The insured, without such consent, sold, and, 
by deed of general warranty, conveyed the land on which the prop- 
erty insured was situated, and, in part consideration therefor, took from 
the purchaser a bond, acknowledged under the deeds act, covenanting to 

ermit the insured to use and occupy the dwelling house as his own during 
nis natural life. 

Held, That this avoided the policy. 


The plaintiff in error issued to Simon Archer a policy of insurance 
for five years from July 19th, 1871, for $700, $500 of which was on 
his dwelling-house and $200 on furniture and clothing, of which the 
insured was the owner. 

The action below was to recover $500 for a total loss of the dwell- 
ing-house by fire on the 24th of August, 1874. 

Several defenses were pleaded, but one only will be stated, as it 
presents the legal point considered by the court. 

It was a condition of the policy that it should be void “if the 
property be sold or transferred, or any change take place in the title 
by legal process or otherwise.” The defense pleaded was, that on 
the 22d day of December, 1873, the insured sold and conveyed by 
deed with covenants of general warranty the form on which the in- 
sured property was situated to one Michael Archer, who continued 
to own the same at the time of the loss, 
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It appears from a copy of this deed that the conveyance was in 
fee, without any reservation, and it is averred that this transfer was 
without the knowledge or consent of the company. The reply ad- 
mits the sale and the execution of this conveyance, and alleges that 
it was in trust ; but as part of said transaction and as part considera- 
tion therefor, said Michael Archer, by his deed dated January 27, 
1874, conveyed to the insured said dwelling-house for his exclusive 
use and occupancy for the term of his natural life, and therefore he 
was the owner of the building at the time of the fire. 

This instrument of January 27, 1874, denominated in the reply as 
a conveyance to plaintiff of the dwelling-house, is set out in the bill of 
exceptions. It is in form a bond executed by Abraham Archer, Pat- 
rick Archer, and Michael Archer to Simon Archer, in the penal sum 
of $6,000. The obligors recite that in consideration of deeds with 
covenants of general warranty to them, executed by Simon Archer, 
whereby he has conveyed to them all his lands and tenements in No- 
ble County, and has set over to them all his personal property abso- 
lutely and equally to them, they obligate themselves to pay all his 
debts ; also to pay to sundry named persons specified amounts. 
This obligation then stipulates that they, the said Abraham, Patrick 
and Michael, will “ permit him, the said Simon, the sole use and oc- 
cupancy of his present mansion house and household goods as long 
as he shall live, as completely and fully as if it was his own ;” that 
they give and secure to him a good living off said lands as if they 
were his own ; permit his daughters to remain with him ; give him 
one fifth of the products of said lands, which is made a perpetual 
charge on the whole of said lands during his natural life, furnish him 
with all necessary fuel and the use of a good riding horse during the 
same period. This bond was acknowledged before a justice of the 
peace, the same as a deed or lease. 

A demurrer to this reply was overruled, and on the trial the court 
refused to charge the jury that the facts above stated amounted to a 
change of title, but did charge that if the deed to Michael of the 
land on which the dwelling-house was situate, and the above recited 
bond were parts of the same transaction, the insured was still the 
owner of the house within the terms of the policy, and that the tran- 
saction did not amount to such a change of title as to avoid the pol- 
icy. 

A verdict and judgment were rendered on the policy for the loss 
of the dwelling-house. This judgment was affirmed by the district 
court. 
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CritcnrieLD & Granam, for Plaintiff in Error. 
B. F. Sprices, for Defendant in Error. 


JOHNSON, J. 

Did the court below err in holding that the condition of the pol- 
icy against alienation was not broken by the deed of the insured to 
Michael Archer of the land on which the dwelling-house insured was 
situate ? 

We presume from the nature of the transaction that it was a fam- 
ily settlement. Simon Archer, the insured, had several tracts of 
land in Noble County. By several deeds of general warranty he sold 
and conveyed all these lands in distinct parcels to Abraham, Patrick 
and Michael Archer, and at the same time sold and set over to them 
in equal shares all his personal property, in consideration of which, 
they bound themselves under a penalty of $6,000 to pay all his debts, 
pay certain females bearing his name specified amounts, sell certain 
of the lands so conveyed to pay his debts, permit him the sole use 
as his own, of the insured dwelling-house on the lands conveyed to 
Michael as long as he shall live ; give and secure to him a good liv- 
ing off all the lands so conveyed ; permit his daughters to live with 
him, and give him one fifth of the products of all lands so conveyed, 
which were made a charge thereon during his natural life. These 
and other stipulations for the support and comfort of the grantor, 
they the said Abraham, Patrick and Michael jointly and severally 
bind themselves to perform ; and this instrument is acknowledged 
before a justice. 

We assume that this deed in fee to Michael Archer for the land 
including the dwelling-house and the covenants of the bond by which 
a home and a support was provided for the grantor during his life, 
were equivalent to a reservation by the insured in his conveyance to 
Michael of a life estate in the dwelling-house, and that the transac- 
tion as a whole vested in him at least, a qualified life estate in the 
property insured. This being so, it is clear that the plaintiff below 
had at the time of the fire, an insurable interest in the building and 
sustained a loss by its destruction. It is also clear that as the owner 
of a life estate in the dwelling, the value of such ins rable interest is 
changed by this transaction. As owner in fee, his interest in the 
property insured equalled its value. 

As owner of an estate for life in this dwelling, its value depended, 
treating it as an unqualified life estate on his age and his expectation 
vf life. This again depended on his health, and all the contingencies 
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to which life is subject. Treating, however, as in fact it was, a quali- 
fied life estate, personal to himself, a permit for him to use and oc- 
cupy while he chose to make that his home, it was still less valuable. 
It was his so long as he chose to use and occupy. The estate was 
limited to his use and enjoyment as a home; but if he chose from 
any cause to leave it the right was of no value to others. 

The insurable interest of the defendant in error was the value of 
the use to him. Whether this value was greater or less than the 
amount of the policy does not appear. Even if it be valued as life 
estates usually are, it might be much less. That would depend on 
the value of the fee in the dwelling and bis expectation of life. So 
far as we learn from the record the property as a whole was insured 
to its full value as in fee. In no event could his loss exceed the value 
of his life interest, which if he was very old would be much less than 
the whole. In case of a man 65 years of age, the value of this life 
right at six per cent would, according to the usual tables, be worth 
45 per cent of the whole value of the property. American almanac, 
1856, p. 228. 

In case his right be regarded as personal to himself and not alien- 
able, its value would be still less. 

From the facts stated it is apparent there was a material change 
in the value of the insurable interest by this sale and reconveyance. 

The condition of the policy is that if any sale, transfer or change 
of title takes place, it becomes void. The object of this clause is not 
to prevent a recovery when the insured has parted with his insurable 
interest, for in that case there could be no recovery if such a condi- 
tion were omitted, because there could be no loss ; but it is to pre- 
vent any sale, transfer or change of title, even where an insurable in- 
terest remained that would change the relations of the insured to 
the property. The object is to prevent any change in the title that 
may increase the risk by increasing the temptation or motive to burn 
the property, or to take less interest in guarding and preserving it 
from destruction by fire. Any change or transfer of title which car- 
ries with it a change of the interest in the property of a nature cal- 
culated to have this effect is a violation of the condition. Whether 

nominal change of title, without a change of insurable interest 
would avoid the policy we do not consider or determine. 

We hold, therefore, that Simon Archer by his deed in fee simple to 
Michael Archer, and by taking back to himself a life right to use and 
occupy the dwelling-house insured, not only changed his title but his 
insurable interest therein, and that thereby he avoided the policy. 
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Ayers vs. Hartford Ins. Co., 17 Iowa, 176 ; Springfield Ins. Co. vs. 
Brown, 1 Ins. Law Jour., 57; Avul vs. Hampton Ins. Co., 13 Gray, 
431 ; Springfield Ins. Co. vs. Allen, 43 N. Y., 389 ; Abbott vs. Hamp- 
den Ins. Co., 30 Maine, 414 ; Home Mutual Ins. Co. vs. Houslein, 60 
Tl., 521 ; Hoxie vs. Providence Mut. Ins. Co., 6 R. I., 517; Bilson 
vs. Manuf’g. Ins. Co., 7 A. L. R., 661; Perry vs. Lorillard F. Ins. Co., 
61 N. Y., — ; McIntire vs. Norwich F. Ins. Co., 102 Mass., 230. 

Care should be taken to distinguish between cases where the con- 
dition is to prevent a sale, transfer or change of title, and those where 
the condition is construed to prevent a change in the insurable in- 
terest. 

Thus in Hitchcock vs. N. W. Ins. Co., 26 N. Y., 68, the condition 
was against a transfer or termination of the interest of the assured, 
and it was held that a deed in fee with a mortgage back for the pur- 
chase money did not work such a change as to defeat the policy. 
The distinction between this class of cases, depending as it does on 
the terms used to restrict alienation, is pointed out, and the cases care- 
fully distinguished in Savage vs. Howard Ins. Co., 52 N. Y., 502, 
supra, where it was held that a sale and a mortgage back for the 
purchase money avoided a policy in which the condition was against 
“any sale, transfer or change in the title or possession.” 

The conclusion reached upon the facts of this case is by no means 
at variance with the decision of Byers vs. Ins. Co., 35 Ohio St., 606, 
where it was held under a clause in the same words as in this case, 
that this condition was not broken by the execution of a mortgage 
on the insured property. It was there said that the execution of a 
mortgage was in no proper interpretation of words a sale, transfer or 
change of title. 

In this case we hold that a deed in fee simple with a reconveyance 
back of a life use in the property is a change of title, the effect of 
which is to materially change and diminish the insurable interest of 
the grantor. 

Judgment reversed and cause remanded. 
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SUPREME COURT OF IOWA. 
Appeal from Fayette District Court. 


HEWITT 
vs. 
WATERTOWN FIRE INS. CO.* 


The policy insured among other things, “grain in stacks and granary on farm.” 
The property destroyed was 150 bushels of unthreshed flax in stock, which 
was raised solely for the seed and not for the fiber. 


eld, that while it may be doubtful asa matter of abstract law whether or 
not in all cases flax seed is grain, and in such case the question is for the 
jury, here the intention of the parties was to include the flax seed in the 
term grain. 


Judgment affirmed. 


Action on a policy of insurance against loss by fire. The property 
insured consisted of a dwelling-house and household furniture, pro- 
visions and wearing apparel, their “grain in stacks and granary on 
farm, and horses on farm and commons.” The property destroyed 
by fire consisted of 150 bushels of unthreshed flax in stack on the 
farm. The flax was “ raised solely for the seed, and not for the fiber 
thereof.” The defendant demurred to the petition on the ground 
that the loss of flax seed was not within the terms of the policy. 
The demurrer was overruled, and defendant appeals. 


J. W. Roazrs & Son, for Appellan/. 
AtnswortH & Hosson, for Appellee. 


Srevers, J. 
The sole question to be determined is whether the word “ grain,” 
as used by the parties, includes flax seed. Mr. Webster says : 


* Opinion filed Debember 16, 1880, 
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“ Grain signified corn in general, or the fruit of certain plants which 
constitute the chief food of man and beast, as wheat, rye, barley, 
oats and maize.” It does not necessarily follow, from the fact that 
certain kinds of grain are named, that there may not be others that 
as clearly come within the definition as those named. Certainly, 
buckwheat is grain, although not specially named. It is so because 
it is clearly an article of food when prepared as usually used. But, 
we believe, it is seldom, if ever, used as food in its natural state. 

Measurably, at least, this can be said as to flax seed. After it has 
been ground, and the oil largely extracted, the residuum is the “ oil 
cake” known to commerce, which is largely if not exclusively used 
as food for cattle and other beasts,and is regarded as highly nutritious. 
This being so, flax seed comes within, to an extent, at least, the defi- 
nition of grain given by Mr. Webster, that it is an article used as 
food for man or beast. But if it be conceded flax seed is not 
grain, strictly speaking, or is not so regarded in commiercial transac- 
tions, this cannot be regarded as decisive of the question before us ; 
for the rule is that this contract, “like other contracts, must receive 
the construction which is most probable and natural under the cir- 
cumstances, so as to attain the object which the parties to it had in 
contemplation in making it.” It was accordingly held in Decatur 
Bank vs. St. Louis Bank, 21 Wall., 294, the term “ cattle ” included 
hogs, and in the State vs. Williams, 2 Strobhart, 474, that the legisla- 
tive intent in making it larceny to take cotton, rice, “corn or other 
grain” from a field, was to include peas ; or, in other words, that 
“other grain” included peas. In Holland vs. the State, 34 Ga., the 
statute provided : “It shall not be lawful for any person in this 
State to make any spirituous liquors out of any corn, wheat, rye, or 
other grain, except for medicinal purposes ;” and it was held that 
“sugar-cane seed” and “millet” were within the meaning of the 
words “other grain,” both being grain, as such word was used by 
the legislature. 

In the case at bar the parties must, we think, have intended the 
policy to cover whatever was usually and ordinarily stacked on the 
farm or put into a granary. The term “grain” was used as being 
sufficient for this purpose. Wheat, rye, oats and flax would ordin- 
arily be stacked together, and from the combustible nature thereof, 
if the wheat caught fire the flax would ordinarily be burned if the 
wheat was. The intent of the plaintiff undoubtedly was to insure 
his crop raised on the farm, and put into stacks or into a granary, 
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and the company must, we think, have so understood, and executed 
the policy with the intent of insuring the property in question. 

As an abstract question, and with no reference to the intent of the 
parties, it is difficult to say, as a matter of law, in all cases that flax 
seel is not grain, or may not have been included in such term. If 
this be so, then the question is one for the jury to determine. If 
this be so, the demurrer was properly overruled. We, however, are 
content to ground our opinion upon the rule above stated, and what 
must be held to be the intent of the parties. 

Affirmed. 


SUPREME COURT OF WISCONSIN. 
Appedl from Circuit Court, Sauk County. 


NORTHWESTERN MUTUAL LIFE INS. CO. 
US. 


DROWN, er at., Impieapep.* 


Section 3, c. 243, laws 1862, was repealed by implication by the statute ot 
1877, prescribing the judgment in foreclosure actions. 

By the terms of a mortgage the mortgagors were bound to keep the property 
insured against fire to a certain amount and assign the policy to the nfort- 
gagee; and, in case of their failure to do so, the mortgagee was authorized 
to insure to that amount, and the premiums paid were to become partof the 
mortgage debt. On foreclosure of the mortgage, judgment for the amount 
of the mortgage debt, with the costs and disbursements, was entered 
against the parties personally liable under chapter 143 of 1877 ; but no prv- 
vision was inserted therein authorizing the sheriff to pay, out of the pro- 
ceeds of the sale, any sums which the mortgagee might be compelled to pay 
thereafter to keep the property so insured. During the year allowed by the 
statute for redemption before sale, the mortgagee paid premiums to keep 
up the insurance, on the mortgagor’s default in'that respect. The land hav- 
ing then been sold for the exact amountspecified in the judgment, the court 
on proof made, entered a further judgment or order for the amount so paid 


* Opinion filed March 2, 1881. Syllabus by State Reporter. 
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by the mortgagee for insurance, against the parties personally liable for the 
mortgage debt, and awarded execution therefor. 
Held, that there was no authority for such order or judgment. 


D. G. Hooxer, fur Respondent. 
Vitas & Bryant, for Appellants. 


Cots, Cu. J. 


It is not entirely clear that the condition of the bond imposed 
upon appellants the obligation of paying the insurance money which 
the respondent paid out after the judgment of foreclosure and sale 
was rendered. The Baraboo Manufacturing Company was undoubt- 
edly bound by the covenants of its mortgage to repay this money. 
For the purposes of this case we assume that the appellants in- 
curred the same responsibility. The question then arises, could 
that liability be enforced in the manner attempted in this suit? It 
seems to us it could not. A reference to the steps taken in the 
cause is all that is deemed necessary to show the correctness of this 
view. 

The action was to foreclose a mortgage given by the Baraboo Man- 
ufacturing Company. It is a fair inference from the record that this 
company was the principal debtor, the appellants having signed the 
bond as sureties. The appellants and others who were subsequent 
incumbrancers, were made parties defendant to the foreclosure suit. 
There was no appearance by any defendant, and judgment of fore- 
closure and sale was entered on default. In the judgment the 
amount due on the bond and mortgage was determined, and the 
court adjudged that the plaintiff recover of the obligors of the bond 
that amount, together with costs and disbursements. The judg- 
ment was entered pursuant to the provisions of chapter 143, laws 
1877. By the first section of that statute it is provided that if the 
plaintiff recover, judgment shall be entered in his favor against the 
defendants personally liable for the indebtedness which the mort- 
gage was given to secure, with interest and costs. Such a judgment 
was taken in this case. At the expiration of the period of redemp- 
tion the mortgaged property was sold for the full amount of the 
judgment and costs, which, together with the interest, was paid over 
to the plaintiffs attorneys, and a receipt taken for the same. After 
this was done, on an affidavit of the assistant cashier of the plaintiff 
that intermediate the entry of the judgment and sale of the prem- 
ises the plaintiff had insured the property, an order or judgment was 
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entered against the appellants for $386.85 insurance money thus paid 
out, and that execution issue therefor. 

We do not know of any law or rule of practice which would au- 
thorize such an order. To our minds it is perfectly clear that the 
personal liability of the appellants—so far, at least, as this action 
was concerned—was limited and fixed by the amount of the original 
judgment. That judgment was satisfied and discharged out of the 
proceeds of the sale of the property. But the learned counsel for 
the plaintiff says that the default to keep up the insurance did not 
occur until after the judgment was entered ; therefore, the claim for 
premiums paid in consequence of such default could not have been 
anticipated or provided for in the original judgment. But it seems 
to us there might have been a direction in the judgment for the 
sheriff to pay out of the proceeds of the sale any taxes or insurance 
money which would become due, and might be paid by the plaintiff 
intermediate the entry of the judgment and sale. We see no diffi- 
culty in framing a decree to meet such a case. The mortgage con- 
tained a covenant that the mortgagor would keep the building stand- 
ing on the land, insured against loss by fire, in some solvent insur- 
ance company, to the amount of at least $5,000, and would assign 
the policy to the plaintiff. In case the mortgagor failed to keep up 
such insurance the mortgagee was authorized to effect an insurance 
to that amount, and the premiums paid were to become a part of the 
mortgage debt unless otherwise discharged. There was also a cov- 
enant that the mortgagor would pay all taxes annually assessed upon 
the property. It seems tous provision might have been made in the 
judgment for reimbursing the plaintiff for any money which it might 
pay out under these covenants before the property was sold on fore- 
closure. But as no such provision was made in the judgment, we 
deem it entirely irregular and unwarranted to attempt to collect 
those moneys out of the appellants in the manner resorted to in this 
case. If provision had been made in the judgment for paying future 
insurance money, the appellants might, as claimed by their counsel, 
have protected themselves by seeing that the mortgaged property 
sold for enough to meet all liabilities which they had incurred on the 
bond. As the case stands, we must hold that the judgment definitely 
settled their liability, as far as this action is concerned, and that the 
order appealed from was erroneous. The counsel for the plaintiff 
attempted, however, to sustain the order under section 3, c. 243, 
laws 1862. But we have no doubt that this section was repealed by 
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implication, by the subsequent statute of 1877, which prescribed 
what the judgment should be in foreclosure actions. 

It follows from these views that the order of the Circuit Court is 
reversed, and the cause remanded for further proceedings in accord- 
ance with this opinion. 

Mr. Justice Cassoday, being a policy-holder in the plaintiff com- 
pany, took no part in the decision of this cause. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


Novemser Trrm, 1880. 


WILLIAM P. DOLLIVER, er at, 
vs. 


ST. JOSEPH F. & M. INS. CO.* 


The certificate of a magistrate is a condition precedent to a suit when the pol- 
icy stipulates that it shall not be payable until such certificate is produced, 


A policy stipulation that the magistrate shall not be concerned in the loss as 
a creditor does not disqualify every magistrate who may chance to be a 
creditor to a trifling amount, but simply one who might be supposed from 
the fact to have a personal interest in the policy. 

A statement in the policy that the building was used for storing ice was sim- 
ply descriptive, and not a warranty that ice was there. 

A statement made by broker’s clerk to the agent of the company though false 
did not vitiate the policy ; the latter had no right to rely on the verbal rep- 
resentations of such a clerk who was not insured’s agent. 


Soutg, J. 
When a policy of insurance against fire provides that a loss under 
it shall not be payable till the assured produces the certificate of a 
magistrate to certain required facts, the production of such certificate 
is a condition precedent to the right to sue, unless the insurer has 
prevented or waived such production. Johnson vs. Phoenix Ins. Co., 


* Decision rendered April 5, 1861. 





1881.]  Dolliver et al. vs. St. Joseph F. & M. Ins. Co. 381 


112 Mass., 49. The policy in suit contains this provision, and a cer- 
tificate of the required form and substance was furnished ; but the 
defendant now contends that it did not satisfy the requirement of 
the policy that it be made by a magistrate not concerned in the loss 
as a creditor or otherwise, because the magistrate was a creditor of 
the assured when the loss occurred, and when the certificate was 
made. It is not contended that either the assured or the magistrate 
supposed that the certificate was defective, nor that either of them 
acted in bad faith in the matter. 

We are of opinion that the certificate meets the requirement of the 
policy. The phrase “not concerned in the loss as a creditor” can- 
not be supposed to disqualify every magistrate who may chance to 
be a creditor, even to a small amount, of the assured. The purpose 
of the requirement is to obtain the statement of a reputable person 
who has no personal interest in the policy which may tempt him to 
state what is not true. Such temptation would not exist when he 
was an unsecured éreditor of a solvent assured ; and the phrase on 
which the defendant relies is to be interpreted as requiring the certi- 
ficate of a magistrate who is not concerned in the loss by reason of 
having an interest in the property insured, or in the policy as security 
for an obligation to him. The certificate was therefore sufficient. 

The statement in the policy that the buildings were used for the 
storage of ice, was not a warranty that ice was there stored when 
the policy was written. The policy was written in mid-summer, at 
a time when it would naturally be expected that a large part at least 
of the ice crop of the previous year had been exhausted. The fact 
that ice is produced by natural causes only in the winter season, so 
that the houses used for storing it will ordinarily be empty for a 
part of the year, indicates that the words in the policy were not in- 
tended and were not understood as warranting that ice was actually 
stored in the buildings at the moment of issuing the policy, but as 
descriptive of the business ordinarily done in them. In this sense, 
they were operative as a part of the policy, because they prevented 
any liability of the defendant for loss in case the buildings should be 
used during the term of the policy for a business more hazardous 
than that of storing ice. 

The case is unlike that of Goddard vs. Monitor Ins. Co., 108 Mass., 
56, in which it was held that a policy insuring a building as a ma- 
chine shop, as represented by one applying for the insurance, when 
in fact the building was occupied as an organ factory on which the 
risk was greater, was void because the minds of the parties never 
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met. There existed in that case a state of facts entirely inconsistent 
with that which was represented to exist, and which if known would 
have made it manifest that the building was not a machine shop in 
any sense, and was a shop used for a different and more dangerous 
purpose. 

In the cases relied on by the defendant, the point was that the 
state of things represented as existing, or warranted to exist, did not 
exist. Inthe case at bar, the question arises on the proper inter- 
pretation of the language used, there being no doubt that if the 
state of things called for by the language used did not exist, the pol- 
icy was void. We are of opinion that the language properly inter- 
preted, described the existing state of things with accuracy, and that 
the policy took effect. 

The representation by the clerk of the insurance broker to the 
agent of the defendant, that the buildings were full of ice, though 
false, did not vitiate the policy. The broker’s clerk was not in any 
sense the agent of the assured, and was not the person who pro- 
cured the policy. The application for the policy having been made 
in writing to the defendant, it had no right to rely on any verbal 
representations or statements made by a messenger sent by the 
broker to its agent, nor to assume that such statements or represen- 
tations were made with the knowledge or consent of.the assured. 

In the cases relied on by the defendant in this branch of the case, 
the false representations were in writing and referred to in the pol- 
icy as representations on which the policy was based, and on the 
truth of which its validity depended. The assured, by accepting the 
policies containing those provisions, adopted the representations 
made, whatever they might be, and assumed the risk of their being 
false. Kibbe vs. Hamilton Ins. Co., 11 Gray, 163 ; Draper vs. Char- 
ter Oak Ins. Co., 2 Allen, 569. In the case at bar, the assured as- 
sumed nothing which the policy did not show, beyond what was 
done by his authority or by his agent. 

The result is that there must be judgment on the verdict. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


NovemsBer Term, 1880. 


MARY DAILEY, Avw’x, 
us. 


WESTCHESTER FIRE INS. CO. 


The policy was payable to mortgagee. The property was afterwards conveyed 
to the mortgagee by deed absolute in form, containing no mention of the 
mortgage nor declaration of trust. The mortgagee claimed that he had 
orally agreed after sale of the property to account to the insured for the bal- 
ance, 

Held, that there had beon a sale within the meaning of the policy. 

Exceptions overruled. 


Cort, J. 

This policy of fire insurance contained a clause which provided 
that it should become void “if the property insured should be sold.” 
When John Dailey, the plaintiff's intestate, procured the insurance, 
the premises were subject to a mortgage to John Lyons, and the pol- 
icy was on its face made payable to him in case of loss as mortgagee. 
After the death of Dailey, the land and building insured were con- 
veyed by his heirs to Lyons by a deed absolute in form and contain- 
ing no mention of his mortgage, and no declaration of trust in favor 
of the grantors. 

There is nothing to control the effect of this deed. It does not 
appear that it was given under the influence of any fraud or undue 
influence, or without a sufficient consideration, or with the intention 
not to transfer what equity of redemption the grantors had, or to 
create a trust in their favor in the land itself. In the absence of 
fraud, ,such a conveyance is effectual to transfer the mortgagor’s 





384 Report of Decisions. [ May, 


right of redemption ; although as between mortgagor and mortgagee, 
the transaction is suspiciously viewed in a court of equity. Falls vs. 
Conway Ins. Co., 7 Allev, 46 ; Trull vs. Skinner, 17 Pick., 213. 

The testimony of Lyons to the effect that when he took the deed, 
he agreed orally to sell the estate in the following May or June, and 
account to the heirs for the proceeds after paying his mortgage, 
does not show an intention to charge the estate with a trust, or ope- 
rate to prevent the title of the whole, both legal and equitable, from 
vesting in him. 

It follows that there was a sale of the property within the terms of 
the policy which avoided the insurance. 

Exceptions overruled. 


UNITED STATES CIRCUIT COURT. 


DISTRICT OF MASSACHUSETTS 
In Equity. 


EQUITABLE LIFE ASSURANCE SOCIETY OF THE 
UNITED STATES 


vs, 


CHARLES G. PATTERSON, er at.* 


Prior to the date of application insured had been imprisoned, but was par- 
doned on the ground, among others, of hemorrhage of the lungs. The prison 
physicians also testified to his having some cough and that he spit blood, 
and it was thought there was evidence of tuberculous disease. 

Held, where contrary medical evidence was to the effect that subsequent to the 
imprisonment there was apparently no lung trouble, and he was in vigorous 
health, and it appeared that the former testimony was probably influenced 
by sympathy; that whatever deception had been used to secure the pardon, 
there was none in procuring the application which would sustain an action 
to set aside the contract. 


* Decision rendered April 23, 1881. 
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E. D. Souter anv E. P. Brown, for Complainants. 
J. P. Treapwett, for Defendants. 


NEeEtson, J. 

These suits are bills in equity to set aside two policies of insurance 
of the plaintiff company upon the life of the defendant, Charles G. 
Patterson. The first policy is dated October 18, 1870, for $15,000, 
payable to his wife or children at his decease ; the second is for $5,- 
000, dated April 3, 1873, and payable at his decease to his sister, 
Kate W. Kirby. 

The plaintiff alleges that the policies were obtained by false and 
fraudulent representations in the applications upon which they were 
issued, concerning the physical condition and previous history of the 
health of Charles G. Patterson. Upon the evidence before us, the 
first step in the plaintiff’s case is to show that Patterson, at some 
time prior to the date of the applications, had as a disease or dis- 
eases, consumption, hemorrhage of the lungs or spitting of blood. 
To prove this, the plaintiff shows that in February, 1862, Patterson 
was sentenced to undergo a term of imprisonment of two years in 
the Philadelphia county prison, and in January, 1863, he received a 
pardon from the governor of Pennsylvania, in which it is recited, as 
one of the grounds for granting it, that he had had during the six 
weeks previous thereto, several hemorrhages of the lungs. The 
plaintiff next produces the deposition of Dr. Henry Yule Smith, the 
prison physician, and John Mirkil, a deputy-superintendent in the 
prison during the time of Patterson’s confinement. Dr. Smith testi- 
fies that Patterson spit blood while in prison; that he had some 
cough ; that he suffered from his confinement in a narrow and badly 
ventilated cell ; that he stated his father had died of consumption ; 
that he examined him and thought he found evidence of tuberculous 
disease, and a cavity in one of his lungs. Mirkil testifies that he saw 
Patterson spit blood once. The testimony of these witnesses is not 
wholly satisfactory. They are called upon to testify as to events 
which took place more than sixteen years ago, and their recollection 
of the events is by no means clear and distinct. It is also evident 
that they believed at the time that Patterson was innocent of the 
crime for which he had been convicted, and that his sentence for two 
years was unjust, severe, and out of all proportion to the offence 
charged. They had been approached by his friends, and joined in 
the application for his pardon. The impression produced by their 
testimony is, that, through kindness and sympathy, or from some 
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other cause, they were willing at the time to represent his case in as 
unfavorable a light as possible, for the purpose of procuring his re- 
lease. 

On the other hand, it appears that Patterson was examined by the 
medical examiner of the company, when the applications were made, 
and was pronounced by him a good subject for insurance. If his 
lungs had been in 1863, or in 1870 and 1873, in the diseased condi- 
tion that the plaintiff now insists they were, the medical examiner 
must have detected it. He was then, undoubtedly, in robust health. 
Since these suits were commenced, he has been carefully and thor- 
oughly examined by Dr. Henry I. Bowditch, an eminent physician of 
Boston, specially skilled in lung diseases. Dr. Bowditch finds no 
evidence of any former or existing disease of the lungs. He says : 
“T find the lungs and heart, as I believe, perfectly well in every re- 
spect, and in every part.” All the evidence shows clearly, that for 
years past, as far back as his release from prison, hs has been a man 
of unusual vigor and health, and without a trace of lung disease. 
There can be no pretence that Patterson, or any of the other defend- 
ants, formed any scheme or conspiracy to defraud the company by 
obtaining these policies. On the contrary, the policies were taken 
out upon the solicitations of the agent of the company, continued 
during several months, in the usual manner of insurance agents. 
Upon all the evidence, we think it is clear that Patterson’s slight 
spitting of blood when in prison, if it occurred at all, did not amount 
to a disease, or to hemorrhage of the lungs, or to consumption. 
Whatever deception may have been practised on the governor of 
Pennsylvania, to procure the pardon, we think none was practised on 
the plaintiff in procuring these policies. 

The finding of the fact of the alleged fraud adversely to the plain- 
tiff, makes it unnecessary to consider the questions of law presented 
at the argument. 

The entry in each case will be, bill dismissed with costs. 
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KENTUCKY COURT OF APPEALS. 


Appeal from Henderson Common Pleas Court. 


CONTINENTAL INS. CO., Appellant, 
Vs. 


PAUL RANDOLPH, Appellee. 


Oral evidence is competent to show a mistake in reducing the contract of in- 
surance to writing. 


A letter purporting to inform appellee that his policy had been forfeited was 
not prejudicial as tending to show the writer to be the agent of the com- 
pany in the absence of any direct evidence. 


A refusal to allow the agent to state to the best of his belief what the contract 
was, could not be prejudicial where he had already substantially covered 
the same ground. 


Where there was no evidence that instructions of the company to the agent 
were known to the insured, they were properly excluded. 


Evidence of custom of insurance companies was not proper unless it appeared 
that the contract was entered into with reference to such custom. 


Failure to require exact proofs of loss, and reliance on non-payment of pre- 
mium are waiver of such proofs. 


Where the agent’s authority as to taking risks and payment of premium is un- 
questioned, the insured has a right to rely on it as to waiver of payment. 


Instructions as to the character of evidence needed to establish a mistake may 
be properly refused. 


The insured was not bound to inquire whether the officer issuing the policy 
knew of the agreement made by the agent. 


Judgment affirmed. 


‘Hines, J. 
The refusal of the court below to sustain the demurrer to the first 
amended petition because it was inconsistent with the original peti- 
tion was not prejudicial to the substantial rights of appellant, and 
need not therefore be considered. The same may be said of the 
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second amended petition. In neither case was there such an abuse 
of discretion as would authorize interference by this court. 

The motion to transfer the case to the equity docket came too late. 
It was not entered until after answer to the second amended petition 
setting up a mistake, and it is not therefore necessary to determine 
‘whether the case should have gone to equity if the motion had been 
made within the time prescribed by the code. 

The pleadings having presented the issue as to whether there was 
a mistake in reducing the contract of insurance to writing, it is clear 
that oral evidence was competent upon that issue. This is no viola- 
tion of the familiar rule that a written contract cannot be altered, 
varied or added to without an allegatlon of fraud or mistake. 

Notwithstanding the fact that there is no direct evidence showing 
that Weinland was acting for appellant, we see no reason for revers- 
ing, because his letter to appellee was admitted in evidence. It is 
difficult to perceive how it could have prejudiced appellant as it only 
purported to inform appellee that he had forfeited his policy by fail- 
ure to pay the premium when due. 

The refusal of the court to allow the agent to state “ according to 
his best knowledge and belief what the contract was,” could not have 
been prejudicial since the agent had already been interrogated, and 
had stated to the best of his recollection what passed between ap- 
pellee and himself at the time of the making of the contract. 

There is nothing to show that the answer would have been differ- 
ent, or that it would have been more beneficial to appellant than his 
previous statements. 

It was proper to exclude from the jury evidence as to the charac- 
ter of the instructions received by the agent from the company 
when there was no evidence that appellee had knowledge of such in- 
structions and after the agent had stated that he did not remember 
that he had communicated his instructions to appellee, it was proper 
to refuse to allow him to answer that he “nearly always” informed 
the person obtaining insurance what his instructions were. 

Such evidence in view of the positive statement of appellee as to 
what the contract was, could not have altered the result. 

Unless it could be shown from the circumstances surrounding the 
parties at the time the insurance was obtained that the contract was 
entered into with reference to the “general custom” of insurance 
companies in regard to such matters it was not proper to allow evi- 
dence of such custom. 

The failure of appellant to require exact proof of loss, and the reli- 
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ance upon the failure to pay the premium promptly, was a waiver of 
the requirement in the policy as to the manner of the proof of loss. 
Phoenix Ins. Co. vs. Stevenson, 78 Ky. 

It is immaterial whether the agent acted beyond and outside of 
his instructions in fixing the time for the payment of the premiums, 
unless the instructions to the agent had been communicated to ap- 
pellee. He had a right to presume that the agent was acting within 
his authority, as that authority was unquestioned so far as the taking 
of risks and stipulating for the payment of premiums was concerned, 
and there is no evidence that any communication was made to ap- 
pellee as to the extent of the agent’s authority. 

The instructions asked for as to the degree or character of the evi- 
dence necessary to establish a mistake may be abstractly correct, but 
the court properly refused to give it to the jury. 

The province of the jury was to pass upon the weight of the evi- 
dence, and to say from all the evidence admitted by the court 
whether there was a mistake. The rule is a good one where it ap- 
plied to the chancellor, but has no application to jury trials. The 
question as to whether there was a mistake was properly submitted 
to the jury, and their verdict is amply supported by the evidence. 

The fact that the officer issuing the policy did or did not know of 
the mistake cannot alter the case. Appellee had aright to rely upon 
the supposition that the agent had authority to stipulate as to time 
of payment, and the stipulation having been made under this sup- 
posed authority, appellee was under no obligation to make inquiry to 
ascertain that the officer issuing the policy knew what his agent had 
done. There would be quite as much reason for saying that the in- 
sured should in the first instance ascertain what the secret instruc- 
tions of the agent were. 

We see no reason in giving or refusing instructions, and as the ev- 
idence appears to us to support the verdict— 

The judgment is affirmed. 





Report of Decisions. 


SUPREME COURT OF RHODE ISLAND. 


GEORGE W. WINSOR, Jr. 
Us. 


THE ODD FELLOWS’ BENEFICIAL 
ASSOCIATION.* 


The by-laws of a benevolent association provided that on the death of a mem- 
ber asum of money should be paid ‘ to the widow of such member if there 
be one; if he leaves no widow, then to the child or children or their law- 
ful guardian for them, share and share alike. Should the deceased member 
leave no widow, child, or children the money shall be paid to such person 
as he may have designated in writing.” 

Held, that the words ‘‘child or children” must be taken in their primary mean- 
ing, and could not be extended to include grandchildren. 


Statement of Caxe by the Reporter. 


The case in assumpsit, brought in the Court of Common Pleas and 
appealed to this court, was heard on the following agreement signed 
by the attorneys of the litigants : 

“Jury trial in this case is waived, and the parties agree to 
submit it to the court upon the following statement of facts : 

“1. George W. Winsor was in his lifetime a member of the defen- 
dant association, which became liable thirty days after proof of the 
death of such member to pay the sum of one thousand dollars to his 
widow, or if he leave no widow then to his child or children, or their 
lawful guardian for them, share and share alike. See article 6, sec. 
1, of the by-laws of the association annexed to and made part of this 
statement. 

“2. George W. Winsor died February 13, 1880, leaving no widow 
but leaving one son, the plaintiff in this case, and one granddaughter, 


* Decision rendered December 3, 1880. Syllabus and statement of case by the official reporter. 
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the only child of his deceased daughter, and an infant without law- 
ful guardian.” 

Article 6, Section 1, of the defendant’s by-laws is as follows : 

“The family of any member of this association in good standing, 
who is a contributing member of a Subordinate Lodge or Encamp- 
ment, except as provided by these by-laws, shall be entitled to bene- 
fits, and upon proof of the death of any such member, the president 
and secretary shall, when ordered by the board of directors—-which 
shall be done within thirty days after such proof—sign a draft upon 
the treasurer for the sum of one thousand dollars, which shall be paid 
by the treasurer out of any funds in his hands, to the widow of such 
member if there be one; if he leaves no widow, then to the child or 
children, or their lawful guardian for them, share and share alike. 
Should the deceased member leave no widow, child, or children, the 
money shall be paid to such person as he may huve designated in 
writing, under his hand, duly witnessed upon the back of his certifi- 
cate or otherwise. Provided : that in case there is no claimant un- 
der the foregoing provisions, a suitable lot shall be purchased in 
which to bury said brother, and a tombstone erected to his memory, 
and the balance of the money shall become a part of the funds of this 
association.” ‘ 


Battov & Jackson, for Plaintiff. 
Epwin Mercatr, for Defendant. 


Durres, Ch, J. 

We should be very much inclined to hold that the word “ children,” 
as used in art. 6, sec. 1, of the by-laws of the defendant association, 
is broad enough to include grandchildren, the children of a deceased 
child, such grandchildren to take in lieu of their parent by represen- 
tation, if we could find in the charter or by-laws any language to 
warrant this construction, inasmuch as this construction is complete- 
consonant with the spirit and purposes of the association. We have 
not however been able to find any such language. We know of no 
precedent in point. The only cases that we think of which afford an 
analogy are cases relating to the use of the word in wills. Those 
cases hold that the word is to be understood in its simple and prim- 
ary signification, when it can be so understood, and that it cannot be 
held to include grandchildren unless it is necessary to hold so in or- 
der to give effect to the words of the will, or to the evident intent of 
the testator. 2 Redfield on Wills, 2d ed. 15-18 2 Jarman on Wills, 
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135, seq., 5th Amer. ed., 690. These cases do not give countenance 
to the construction for which the defendant contends. To reach that 
construction it is necessary to take two steps away from the letter of 
the by-law. The first step is to hold that the word children includes 
grandchildren. The second step is to hold that grandchildren, though 
designated by the word children, do not take directly and per capita 
like the children, but only through their deceased parent by repre- 
sentation. To take these two steps would be rather to supply what 
may be supposed to be a defect or ommission in the by-law than 
simply to interpret it. We therefore give the plaintiff judgment for 
the full amount of his claim. 

Judgment for plaintiff for $900, with interest from date of writ and 
costs. 


SUPREME COURT OF PENNSYLVANIA. 


Error to Court of Common Pleas of Indiana County. 


GEORGE SWAN, Assienezz, 
Vs. 


WATERTOWN FIRE INS. CO.* 


Foreign insurance companies which do business in this State, without com- 
plying with the statute relating to foreign insurance companies, cannot set 
up their turpitude to defeat actions on their contracts brought by innocent 
prrsons. The statute does not impose upon the insured the duty of seeing 
that the insurer and its agents have complied with the statutory require- 
ments. 


An applicant for fire insurance signed an application therefor, leaving unan- 
swered interrogatories respecting title, encumbrances and value of the 
land, to which interrogatories untrue answers were subsequently written 
by the agent of the company, without the knowledge or consent of the in- 
sured. A policy was issued which contained the following clause : ‘‘ If the 
interest of the insured in the property be any other than the entire, uncon 
ditional and sole, ownership of the property, for the benefit of the insured, 


* Opinion filed November 25, 1880. From Pittsburgh Legal Journal. 
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or if the same or any part thereof shall be encumbered by mortgage, judg- 
ment or otherwise and be not stated to the company, and so expressed in 
the written portion of the policy, then, and in every such case, and in 
either of said events, this policy shall be null and void.” The insured 
never read the policy, and about two months after it was issued, the prop- 
erty covered by it was burned. 

Held, that the fraudulent act of the agent being within the apparent limits of 
his employment, although not within the actual authority conferred upon 
him, the company was liable therefor. 

That although the assured was not, because of the fraud, held to the warran- 
ties of representations in the application, he was bound by the terms of the 
policy, if after the lapse of a reasonable time he made no objection. 


TRUNEEY, J. 


The application and policy constitute the contract, unless some 
matter was fraudulently or mistakenly inserted, or omitted, changing 
it to something else than was agreed upon. Each party pretends 
not fully to have known the contents before the burning of the prop- 
erty insured ; the company asserts it had not seen the application 
and had no knowledge of Smullen’s agency, and Warren says he 
never read the policy, and that the application was altered after he 
had signed and delivered it to theagent. Yet both claim they made 
an agreement ; one that it is evidenced by the policy and applica- 
tion together, the other that the policy alone is the contract. At the 
trial, the defendant withdrew the testimony given on its part, and 
the cause was submitted upon the plaintiff's ; whereupon the court 
instructed the jury to find for the defendant. Hence, in determin- 
ing whether the instruction was erroneous, the testimony must be 
treated as true, with inferences which the jury could properly have 
drawn in favor of the plaintiff. 

Brown was agent for the company doing business in the counties 
of Clarion, Jefferson, Indiana and Armstrong, with numerous per- 
sons employed under him. If such applications as Warren’s were 
forwarded to the company, it had notice of the sub-agency—if 
Brown retained them and issued the policy thereon, then the notice 
to him was notice to the company. Where a general agent, in the 
due performance of the business of his principal, employs another in 
a branch of the business, the acts of the sub-agent have the same 
effect as if done by the general agent. In such case the sub-agent 
becomes the agent and direct representative of the principal. Mas- 
sachusetts Life Ins. Co. vs. Eshelman, 30 Ohio S. R., 647. At the 
foot of the application appear these words : “I fully recommend the 
applicant and risk. H. 8S. Smullen, agent.” Then follow “remarks 
of agent,” where he answers interrogatories. This is the part of the 
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contract signed by Warren and retained by the company. Smullen 
solicited and made out the application, received the ‘premium, for- 
warded the same to Brown, and the policy was sent to the applicant. 
It is a natural inference that he was the company’s agent. It may 
be, as alleged, that in so acting he rendered himself liable toa pen- . 
alty for violating the statute relating to foreign insurance companies, 
These companies doing business in this State, without having com- 
plied with the provisions of the statute, for that reason, may not en- 
force their contracts ; but cannot set up their turpitude to defeat 
actions on their contracts brought by innocent persons. Their 
agents may neglect to procure the prescribed certificates, but that 
shall not avail the principals to avoid their contracts for insurance. 
The statute does not impose upon the insured the duty of seeing 
that the insurer and its agents have complied with the statutory re- 
quirements. That a company soliciting and receiving the consider- 
ation for insurance, may avoid its obligation on the ground that 
either itself or its agent has violated the law, is a proposition repug- 
nant to familiar elements of the law. 

After the application was signed by Warren and taken by the 
agent, it was changed by inserting the sewing machine, and the an- 
swers to three interrogatories respecting title, encumbrance and 
value of the land. This was done by the agent without the knowl- 
edge of either party to the contract. But if the fraudulent act was 
within the apparent limits of the agent’s employment, although not 
within the actual authority conferred upon him, the principal will be 
liable. The company invited the public to deal with its agent in 
relation to a branch of its business, and so long as he is within the 
apparent scope of the employment entrusted to him, the law will hold 
th principal liable for his acts, and charge it with his knowledge, 
whether the fraud is upon itself or third persons, to the extent the 
tort affects third persons. This is but a practical application of the 
well recognized rule, that where one of two parties must suffer loss 
by reason of the fraud of an unfaithful agent, it must be the com- 
pany, and not the innocent assured. Massachusetts Life Ins. Co. vs. 
Eshelman, supra. We think the plaintiff's first and second points 
sound, but they do not determine the case in his favor. 

Warren received the policy in due time, and no misrepresenta- 
tions, concealments or forgery of its contents are in the way of its 
enforcement, taken by itself. It contains these stipulations : “If the 
interest of the insured in the property be any other than the entire, 
unconditional and sole ownership of the property for the use and 
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benefit of the insured, or if the same or any part thereof shall be en- 
cumbered by mortgage, judgment or otherwise, and be not stated to 
the company, and so expressed in the written portion of the policy, 
then, and in every such case, and in either of said events, this policy 
. Shall be null and void.” These are stipulations in the policy as bind- 
ing upon the assured as if he had made no written application. He 
is not held to the warranties of representations in the application 
because of the fraud upon him ; but that fraud does not affect the 
terms of the policy independent of the application. When he ac- 
cepted the policy, he accepted its terms. He was not the sole owner 
of part of the property insured, and part was encumbered by judg- 
ment, neither of which facts was expressed in the written portion of 
the policy. This was plain, and he could readily see that his policy 
was void. To say that he did not read the policy, and therefore is 
not bound by its terms, sounds as ill in him, as in the company to 
say it did not know Smullen was its agent. Warren held the policy 
more than two months before the fire. Not a circumstance is 
proved tending to prevent or induce him not to read it; but, in- 
stead, he says the application was not finished when he signed it ; 
that he was not satisfied about the sewing machine being put in, and 
that he instructed Smullen to fill itup. Then he knew facts to incite 
him to read the policy. ‘ After the lapse of a reasonable time, with- 
out objection, he is presumed to have accepted it. There is no evi- 
dence which ought to overcome that presumption. The learned 
judge of the Common Pleas ruled that he accepted it by retaining 
so long, and that was not error. He well remarks thatthe policy 
might have been returned and premium demanded, if not satisfac- 
tory. Although Warren was not prejudiced by anything wrongfully 
written in the application, by the company’s agent, he was bound by 
what he held in his own hand. In this case there is no difficulty 
about the facts, and it must be presumed that the assured assented 
to the policy as written. 

It was urged by the plaintiff's counsel, that whether the assured is 
bound to the terms of the policy by having kept it an unreasonable 
time, is a question of fact for the jury. Where the facts are not 
clearly established, or where the question of time depends on other 
controverted facts, or where the motives of the party enter into the 
question, perhaps the whole must necessarily be submitted to the 
jury. But what is a reasonable time is a question of law, and when 
the facts are clearly established, must be determined by the court. 
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It has been settled that where no time is specified for the performance 
of a contract, that the law implies that it shall be performed within a 
reasonable time ; also that a reasonable time is a question of law. 
2 Par. on Cont., 535, 661, and cases cited in notes. The reasons are 
quite as strong that the law implies that if the assured does not re- 
turn the policy within a reasonable time, he accepts, and that the 
court must determine what is a reasonable time. We are of opinion 
that it was not error to direct a verdict for defendant. 
Judgment affirmed. 


Mercur and Srerrert, J. J., dissent from that part of the opinion 
which imputes legal negligence to the act of retaining the policy, 
and also from the judgment. 
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SUPREME COURT OF IOWA. 
Appeal from Des Moines District Court. 


REVERE FIRE INS. CO. 
vs. 


CHAMBERLIN, er at.* 


A contract for insurance may be effected by parol. Evidence in this case held 
to show a valid contract for insurance in the company of plaintiff. In an 
action in equity by an insurance company to cancel a policy written by one 
of a agents, upon the ground that it was wrongfully and fraudulently 
issued. 


Held, that a loss under such policy might be set up in the answer as a counter 


claim, and upon denial of relief for vacation of policy, judgment for the 
amount of such loss ordered. 


Action to cancel a policy of insurance. The policy was issued to 
the defendant Chamberlin by the plaintiff's agent, George A. Dun- 
can, covering a stock of goods which was destroyed by fire. The 
plaintiff avers that the policy was wrongfully and fraudulently is- 
sued ; that the loss had already occurred, as the defendant and Dun- 
can well knew, and that the policy was not issued in pursuance of a 
previous agreement by parol. The defendant concedes that the pol- 
icy was issued after the loss, but denies that it was not issued in pur- 
suance of a previous agreement by parol, and sets up such agree- 
ment. By way of counter claim he asks judgment for the amount 
of the policy. The court refused to cancel the policy, and rendered 
judgment for defendant for the amount of his previous loss. The 
plaintiff appeals. 


Hence & Bryrtue, for Appellant. 
J. & S. K. Tracy, for Appellee. 


* Opinion filed March 24, 1881. From Northwestern Reporter. 
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Avams, Ch. J. 

That insurance may be effected by parol is well settled. See The 
City of Davenport vs. Peoria F. & M. Ins. Co., 17 Iowa, 276, and 
cases cited. That insurance may not be thus effected the appellant 
does not seriously contend, but it insists that according to the pre- 
ponderance of the evidence no parol agreement for insurance was 
made. It appears from the evidence that Chamberlin had been pre- 
viously insured in the Commercial Insurance Company of St. Louis, 
which was represented by Duncan. This company became insolvent, 
and Duncan agreed with Chamberlin to take up the Commercial pol- 
icy and give him a policy in some other company. Whether the 
plaintiff company was agreed uponas the company in which tke new 
policy was to be issued is the question in dispute. For the purpose 
of proving that that company was agreed upon. Chamberlin was ex- 
amined as a witness in his own behalf. His testimony was in these 
words : “On Saturday, June 16, 1877, about 10 a. m., I met George 
Duncan on Phillips’ corner, who told me that the Commercial Insur- 
ance Company, in which I had a $4,700 policy, was busted, and 
wanted to write me in another company. I asked him what good 
companies he had, and he gave me the names of some half a dozen, 
among them the Revere, of Boston. I asked him how the Revere 
stood. He replied, ‘ First rate ; and I said that Boston looked after 
her public institutions more closely than most cities ; to put my risk 
in that company, and to make a memorandum of it, so that I might 
know it was insured from 12 noon, that day, saying, ‘ That is the un- 
derstanding, isn’t it?’ He said, ‘Yes, you are insured for $4,700 in 
the Revere from noon to-day,’ and took out his book and made a note 
of it.” Afterwards the book was introduced, showing the note or 
memorandum to be in these words: “June 16, 1887, put E. Cham- 
berlin, $4,700 from Commercial in Revere Ins. Co., 1 year at } from 
to-day.” This memorandum, Chamberlin testified, showed substan- 
tially the agreement. Duncan, being examined in Chamberlin’s be- 
half, testified substantially the same facts. 

If these witnesses are to be believed, the agreement for insurance 
in the plaintiff company was clearly proved. But the plaintiff insists 
that they are not to be believed. As impairing the credibility of 
Chamberlin, very little, if anything, is shown. But it is shown that 
Duncan, after his interview with Chamberlin, directed his clerk to 
make an entry of the insurance as taken in the German-American 
Insurance Company of Freeport. Such entry was made, and no 


change thereof was made until after the fire. It is also shown that 
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while the fire was in progress Duncan stated that Chamberlin’s insur- 
ance was in the German-American Insurance Company. This evi- 
dence tended to show that, whatever may have been said to Cham- 
berlin, Duncan determined to issue to him a policy in that company 
instead of the Revere, and that the entry was made in pursuance of 
that determination, and not by mistake, as he claims. The clerk tes- 
tifies that when he was directed to change the entry, so as to show 
the insurance in the Revere, Duncan said that he was afraid that Mr. 
Chamberlin would kick ; that Chamberlin had agreed upon the Re- 
vere, and that he could not explain it to him as he could have done 
if it had not been for the fire. But, however little weight we might 
be disposed to give to Duncan’s testimony, in view of his proven 
statements and conduct, we are not able to say that Chamberlin’s 
testimony is overcome. There is no direct evidence whatever that 
what occurred between him and Duncan was not substantially as he 
testified. If that is so, then the contract of insurance was complete, 
and it was not within the power of Duncan to annul it by any change 
of mind upon his part, or any entries which he might make. We 
conclude, then, the agreement relied upon was valid, and that the 
policy issued in pursuance of it must be sustained. 

The plaintiff insists that even if this is so the court erred in ren- 
dering judgment for damages on defendant’s counter claim. He in- 
sists that such a counter claim does not lie because the plaintiff's ac- 
tion is in equity, and the defendant’s cause of action, if he has any, 
is at law ; and further, because the plaintiff does not claim a recov- 
ery of the defendant, and there can be no counter claim unless there 
isaclaim. The determination of the question presented must de- 
pend upon the construction which should be given to the statute un- 
der which the counter claim was pleaded. Under Section 2659 of the 
Code, sub. 2, a defendant may set up a counter claim when he has a 
cause of action “arising out of the contracts or transactions set 
forth in the petition, or connected with the subject of the 
action.” 

In the case at bar the transaction set forth in the petition was the 
wrongful and fraudulent issuance of the policy. Now, there may be 
some doubt whether the defendant can be said to have a cause of ac- 
tion arising out of the transaction set forth in the petition. But it 
is sufficient if he had a cause of action connected with the subject of 
the action as set forth in the petition. The subject of an action is 
to be distinguished from a cause of action. The subject of an action 
is the thing or subject-matter to which the litigation pertains. In 
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Bliss on Code Pleading, § 126, the author defines it as “the matter or 
thing differing both from the wrong and the relief in respect to which 
the controversy has arisen.” In the case at bar the subject of the 
action very clearly was the policy which has been issued, and just as 
clearly the defendant’s cause of action was connected with it, being 
based upon the loss against which the policy purported to provide 
indemnity. 

In Indiana the statute in regard to counter claims is scarcely as 
broad as ours, yet a counter claim was upheld in a case substantially 
like the case at bar—Woodruff vs.Garner, 27 Ind., 4. That was an ac- 
tion in equity brought to cancel a deed as having been obtained by 
fraud. The defendant denied the fraud, and asked by way of counter 
claim for judgment for possession. It was held that the right to set 
up such counter claim could be sustained upon the ground that the 
deed constituted a link connecting the two causes of action. In our 
opinion, then, the defendant in the case at bar had a right to set up 
his claim upon the policy by way of counter claim. But the plaintiff 
contends that the counter claim, as pleaded, is insufficient. The ob- 
jection urged to it is that it does not state the amount of the defen- 
dant’s loss. The fact of the issuance of the policy is averred, the 
amount of the policy, and the destruction of the goods. Then fol- 
lows an averment that the amount stated in the policy, with 6 per 
cent interest, is due to the defendant from the plaintiff. Upon these 
averments the parties went to trial. The evidence showed that the 
amounts of the defendant’s loss was adjusted and agreed upon. The 
judgment rendered is based upon that evidence. We do not think 
it can be reversed for insufficiency of the defendant’s pleading. 

Affirmed. 





